, 
On 


L&apDour 
Lt 


— 


£ 


Jdresented to 


Che Wibrary 
of the 
University of Coronto 


by 


oe EF a | Av | Government 
7 te TIBRARY, | oie, 
Sarr se ee Dd i Rin 


a ee Te ER ‘4 
CPOE nee - UDCA RORS 


ai XN CF i ea, 
ener 
4 pene eh 
2 he 
S aear 
EN eR 
S Te > 
a, 
Se 
athe. 


COMBINES INVESTIGATION ACT 


INVESTIGATION INTO 
AN ALLEGED COMBINE 


IN THE DISTRIBUTION OF 


TOBACCO PRODUCTS 


IN THE PROVINCE OF ALBERTA 
AND ELSEWHERE IN CANADA 


Report of Commissioner 
August 31, 1938 


OTTAWA 
J. O. PATENAUDE, 1.8.0. 

PRINTER TO THE KING’S MOST EXCELLENT MAJESTY 

1938 : 


Price, 25 cents 


Department of Labour, Canada 


COMBINES INVESTIGATION ACT 


INVESTIGATION INTO 


AN ALLEGED COMBINE 


IN THE DISTRIBUTION OF 


TOBACCO PRODUCTS 


IN THE PROVINCE OF ALBERTA 
AND ELSEWHERE IN CANADA 


Report of Commissioner 
August 31, 1938 


OTTAWA 
J. O. PATENAUDE, 1.8.0. 
PRINTER TO THE KING’S MOST EXCELLENT MAJESTY 
1938 


Digitized by the Internet Archive 
in 2022. vith TaneiAg from 
University of Toronto 


HUG o 


= 
%\ a 
RA 


https://archive.org/details/31/76111/7658799 


Government 


Publications 


Orrawa, August 31, 1938. 


Hon. Norman McL. Rocers, 
Minister of Labour, 
Ottawa. 


Sir,—I have the honour to transmit to you herewith the report of an investi- 
gation under the Combines Investigation Act into an alleged combine in the 
distribution of tobacco products in the province of Alberta and elsewhere in 
Canada. 


Yours faithfully, 
F. A. McGREGOR 


Commissioner, Combines Investigation Act. 
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REPORT OF THE COMMISSIONER OF THE COMBINES 
INVESTIGATION ACT 


ON 


AN INVESTIGATION INTO AN ALLEGED COMBINE IN THE 
DISTRIBUTION OF TOBACCO PRODUCTS IN THE PROVINCE 
OF ALBERTA AND ELSEWHERE IN CANADA 


An investigation under the Combines Investigation Act has been made 
into an alleged combine stated to be operating in connection with the whole- 
sale distribution of tobacco products in the province of Alberta and elsewhere 
in Canada. An application under section eleven of the Combines Investigation 
Act for investigation of the alleged combine was received in February, 1938. 
The application was directed primarily to alleged violations of the Combines 
Investigation Act by the Imperial Tobacco Company of Canada and the 
Imperial Tobacco Sales Company of Canada both directly and through the 
medium of an association of tobacco wholesalers with headquarters in Edmonton, 
with the apparent assistance of other tobacco manufacturers. In the applica- 
tion and accompanying statutory declaration it was alleged that a trade 
combination including the Imperial Tobacco Company of Canada, Limited, 
Imperial Tobacco Sales Company of Canada, Limited, and wholesale dis- 
tributors of tobacco products in Northern Alberta operated to the detriment 
of the public in substantially controlling and in preventing or lessening com- 
petition in the purchase, barter, sale and supply of tobacco products. Operations 
of the alleged combine in Northern Alberta were declared to have been carried 
on by methods including operations of an association of wholesale tobacco 
distributors known as the Northern Alberta Tobacco and Confectionery Jobbers’ 
Association. Dealers selling tobacco products at less than fixed prices were 
alleged to be prevented from securing supphes of these goods from members 
of this Association or from distributors in other areas in Canada. Distributors 
buying direct from the manufacturer also were reported to be arbitrarily 
restricted in number and in methods of operation by a combination or com- 
binations of distributors and manufacturers. The result in summary was 
alleged to be a substantial degree of control of the tobacco trade by the Imperial 
Tobacco Company of Canada, to the detriment of the public. 

Hearings in the inquiry were held in the cities of Edmonton, Vancouver 

and Ottawa. Witnesses were examined at hearings held in Edmonton in March. 
' Evidence of witnesses relating to matters in Alberta was heard at Vancouver. 
Other witnesses were examined at Ottawa in the following two months and a 
study was made with reference to written submissions and other records received 
in the course of the investigation. While the application was concerned primar- 
ily with the nature of the alleged combine and its operation in Northern Alberta, 
information secured with regard to similar operations in other districts is 
necessarily set out in the present report. 

A study of price control in the distribution of tobacco products in Canada 
was made at the request of the Imperial Tobacco Company of Canada in 
1937 by a well-known Canadian economist, Dr. C. A. Curtis of Queen’s University. 
The results of this study are included in a treatise entitled “An Economic Analysis 
of Resale Price Maintenance in the Canadian Tobacco Industry.” <A copy has 
been produced by the Imperial Tobacco Company on request, and has been 
included in the records of this investigation. In his study Dr. Curtis has 
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considered the effects of resale price maintenance in the Canadian tobacco 
industry on the Canadian economy as a whole as well as more narrowly upon 
growers, manufacturers and distributors. His conclusion is that “as a price 
policy the practice of resale price maintenance cannot, on its economic side, 
be supported in the general economic interest or as an answer to unfair trade 
practices; it may even be of doubtful value in the long-run to most divisions of 
the tobacco trade and industry itself.” Although it is concerned with the 
economics of price maintenance and not with details of the methods of maintain- 
ing prices, this study, because of its direct relevance to the subject matter of 
this investigation and in view of the fact that the Imperial Tobacco Company 
has not been found to have altered materially its policies of price control since 
the study was made, is attached to the present report and appears as Annex 
No. III. 


Il. THE MANUFACTURE AND DISTRIBUTION OF TOBACCO 
PRODUCTS IN CANADA 


In 1936 there were 95 plants engaged in the manufacture of tobacco prod- 
ucts in Canada according to the latest annual report of the Dominion Bureau of 
Statistics. The number of companies is less as some companies operate more 
than one plant. Only 10 plants, however, manufactured cigarettes, which con- 
stitute approximately half the total value of production of the industry. Of 
the 95 tobacco factories, 74 were in the class with a production under $50,000 
per year while the seven largest plants, in the class having a production of 
$1,000,000 and over, accounted for almost 87 per cent of the total production 
in 1936. 

The total value, at the factory, of all tobacco products manufactured in 
1936 was $73,259,732, of which $32,972,373 represented duties and sales taxes 
payable on the materials and products reported. Wage-earners employed in the 
factories in 1936 averaged 5,592 in number and received total wages of $3,653,- 
706. In addition, there were 2,001 salaried employees in the industry, whose 
salaries amounted to $3,554,031. In 1936, of a total of 39,477,782 pounds of raw 
leaf used in domestic manufacture, 33,502,144 pounds, or approximately 85 
per cent, were of domestic origin and only 5,975,638 pounds were from sources 
outside the country. The shift to domestic raw leaf in the manufacture of 
tobacco products in Canada has been very marked in the past decade. In 1926 
when the raw leaf used in manufacturing amounted to 36,623,904 pounds Cana- 
dian-grown tobacco accounted for 19,314,548 pounds, or 52:7 per cent, and 
-imported raw leaf for 17,309,361 pounds. 

The production of cigarettes in 1936 amounted to approximately 5,600 
million cigarettes with a value, including excise and sales taxes, of $43,763,029. 
Smoking tobacco was second in importance with a production of 20,588,645 
pounds valued at $20,674,685, including excise and sales taxes. The other 
principal products, ranked according to value, including excise and sales taxes, 
were cigars, $5,282,500; chewing tobacco, $2,435,752; and snuff, $1,080,111. 
In contrast with the increased production of cigarettes in recent years the pro- 
duction of other tobacco products has declined or remained relatively stable. 
The production of cigars, which showed some expansion in the period prior 
to 1930, has recovered less rapidly from the lower levels reached during the 
depression. In the case of smoking tobacco the value of production has remained 
-close to or above that reached in 1929. 

Changes in the habits of the public in the use of tobacco in various forms 
are shown by the figures for consumption ias derived from the excise returns. 
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QUANTITIES OF MANUFACTURED TOBACCO TAKEN OUT OF BOND 
FOR CONSUMPTION 


Year Population 
ended of Tobacco Cigars Cigarettes 


March 31 Canada 


lbs. no. no. 
(000 omitted) | (000 omitted) | (000 omitted) 


1914 15 052 OUD), Sees gece co te. OS Brace a hrege t-te neing eer ota 22, 249 288 , 220 1,166,023 
1921 8, 05 OO MF RAED 4 diccrctes SAkes or ae Sean anal Je Reon kane Cine 19,389 214, 262 2,439, 832 
1924 9, OL0S.000 vierwses. fat’ tets ob ba pete ote. Oren erirte «cee 21,172 198, 043 2,420,053 
1927 GAT 000 eos oa Soccer ave i ent he ee Ne ie ae haere gear 21,590 175, 336 3,334, 000 
1930 TO} 02905000) | Fok SARS SG idea 24 2 cu ee 22,195 196, 252 5,035,879 
1931 10,208 000 Hos aos 4o0 SHES - CRS. ad eee ake 22,520 177,842 5,082,315 
1932 10, 37 O00. RoR. Gl tonto Eke uke ie een, re 22,801 152,159 4,401,629 
1933 LOPO0G O00) ee ores cus chai eho erecta = 6 ene ti Le erent 22,816 122, 665 3, 728, 832 
1934 LO; GSE) 00Gi Ms . 25h. ESD. Tee Nos eee See oe 22,315 115, 988 4,342,729 
1935 10) 824 000 oho uti sare oko eens wie dha es cities oa tae eae 22,891 125, 526 4,958,251 
1936 10; 989 000) |. 22 eee alse ote cee one ays in een a eee 23,114 124,571 5,310, 132 
1937 TT O28 C000F|: QE TCt. OMe be: Le: SE. oe 24, 123 123, 957 5, 855, 936 
1938 11 120; 000. tack Puss deatne easey wares ee ee a 25, 155 136, 275 6, 848, 693 


Imports of manufactured tobaccos occupy a minor position in the Cana- 
dian market and have been considerably less in recent years than in the period 
prior to 1930. Imports of cut tobacco, which is the principal item, were 336,455 
pounds in 1927 compared with 135,011 pounds in 1937. Imports of cigarettes 
were recorded as only 45,649 pounds in 1927 and 9,220 pounds in 1937. Total 
value of imports of manufactured products in 1937 was $471,733, of which 
amount cut tobaccos represented $307,487. 

The distribution of tobacco products proceeds generally from manufacturers 
to wholesalers or jobbers who in turn supply the retailers. Manufacturers also 
sell directly to. certain retailers. According to the Merchandising Census of 1930 
manufacturers made 70:3 per cent of their sales to wholesalers and 29-2 per 
cent direct to retailers, the remainder consisting of miscellaneous sales. The 
Imperial Tobacco Company of Canada has stated that of its total cigarette and 
cut tobacco brands, 17 per cent were estimated to be sold to retailers and 83 per 
cent to wholesalers in 1936, and that for 1937 these proportions were estimated 
to be 15 per cent and 85 per cent, respectively. 

Tobacco is distributed at wholesale by jobbers dealing in tobacco and con- 
fectionery, and tobacco and groceries, and also by other wholesale trades includ- 
ing fruit wholesalers and drug wholesalers. In addition to the wholesale tobacco 
business done by strictly wholesale concerns a certain amount of jobbing of 
tobacco is carried on by firms which sell also to consumers. There were 264 
wholesale establishments classified under the heading of Tobacco Products in the 
Census of 1930, but the number of wholesale firms in other trades which also 
carried tobacco is not shown. Of the wholesale sales of tobacco reported in the 
census returns approximately 60 per cent were made by tobacco wholesalers 
and 30 per cent by wholesale grocers. The Imperial Tobacco Company of 
Canada has reported that as at the end of June, 1938, and exclusive of certain 
outlying districts and special accounts, it was selling to 682 accounts or estab- 
lishments doing a wholesale business only, 352 retail accounts with jobbing 
privileges, and 4,244 accounts, including chain companies, entitled to buy all 
tobacco lines and to sell at retail only. 

It is estimated that there are approximately 60,000 retail outlets for tobacco 
products in Canada, which means, roughly, that two out of every five retailers 
make some sales of tobacco products. The retail distribution of these products 
is made through many kinds of business, among which the specialized tobacco 
store or tobacco and news-stand constitute a relatively small part of the total 
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number but handle a significant portion of the total sales. Sales of tobacco for 
these specialized dealers form the major part of their business but the proportion 
shades off for different trades to those businesses in which tobacco is carried 
merely as ‘a convenience. 


Tuer ImpreriaAL Tospacco CoMPANY AND OTHER MANUFACTURERS 


The value of tobacco products manufactured by the Imperial Tobacco 
Company of Canada, Limited, and its subsidiary companies is approximately 
three-quarters of that of the entire Canadian tobacco manufacturing industry. 
The companies’ products include cigarettes, smoking tobacco, cigars, chewing 
tobacco and snuff. The Imperial Tobacco Company of Canada is connected 
through stock ownership with the British American Tobacco Company and the 
Imperial Tobacco Company of Great Britain and Ireland. The Company’s 
subsidiary and affiliated Canadian manufacturing companies include the B. Houde 
Company, Limited, Quebec; The Tuckett Tobacco Company, Limited, Hamilton; 
General Cigar Company, Limited, Montreal; Andrew Wilson and Company, 
Limited, Toronto; Punch Cigar Company, Limited, Toronto; and the National 
Tobacco Company, Limited, Montreal. The Imperial Tobacco Company of 
Canada distributes its products in Canada through the Imperial Tobacco Sales 
Company of Canada, Limited, and operates wholesale tobacco distributing com- 
panies including Scales and Roberts, Limited, Toronto; James Kirk, Limited, 
Hamilton; The H. Fortier Company, Limited, Montreal; and John Erzinger, 
Limited, Winnipeg and Saskatoon; also Imperial Leaf Tobacco Company of 
Canada, Limited, and Quebec Leaf Tobacco Company, Limited, handling raw 
tobacco leaf; and United Cigar Stores, Limited, with retail tobacco stores in 
principal centres from Quebec to British Columbia. 

The present Imperial Tobacco Company of Canada, Limited, with head 
office in Montreal, was incorporated in 1912. Its issued capital stock at the end 
of 1937 consisted of 1,650,000 shares of preferred stock of £1 par value and 
9,451,032 common shares of $5 par value, amounting to a total par value of 
$55,285,160. Net profits for the year 1937, exclusive of the Company’s propor- 
tion of the undivided profits of its subsidiary and associated companies and 
after provision for income tax, totalled $6,489,082. Remuneration to the 
executive officers of the company, including salaried directors, amounted to 
$382,416 for the year 1937, and $6,388,695 was paid to shareholders by the com- 
pany during the year as dividends. 

The present Imperial Tobacco Company of Canada, Limited, succeeded a 
former company of the same name incorporated in 1908, which in turn had 
succeeded the American Tobacco Company of Canada, Limited. The latter 
company had been incorporated in 1895 with an authorized capital of one 
million dollars and had acquired control of certain tobacco companies operating 
in Canada at that time. The total consideration received for the issued capital 
stock of the Imperial Tobacco Company of Canada up to the present includes 
$14,162,727 in cash, and other assets including shares in other companies, trade 
marks and goodwill. Annual net profits of the company since 1930 have been 
as follows:— 


DO BOs ote tee elle as OF. AIS Het d the Reothab ee htic Saat $6,512,164 
LOSL ori. s afeate > 8 a 515. hae ew emieR Re « be ine Tes 4 5,914,079 
MOPS OU OPE Ie eS e Marea Cr er Peres 5,471,175 
SOC Nee Te as cae ie Sele eed fu aly seers Meaney 5,713,359 
AO ere al cE Reddo rie rae els SHERRY of: 5,819,767 
LOO -eetie ek o Wocakngiaere tue < ois Paatetin sryatee. Ginnie 5,843,945 
ae see ats the ehacwis ot aie aes. alate ate acoye ie Tehela aareGs 6,058,304 
OT, OM ee ed ck ae chet UNS s ofate ys bee Kiatawe 6 LAPe ae on 6,489,082 


In 1928 a twenty per cent common stock dividend was distributed, consisting of 
1,517,032 ordinary shares of a par value of $5 each, or a total par value of 
$7,585,160. 
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The Tuckett Tobacco Company, Limited, with head office and factories at 
Hamilton, Ontario, manufacturing tobacco, cigars and cigarettes, has been 
controlled since 1930 by Imperial Tobacco Company of Canada through owner- 
ship of the common stock. Authorized and outstanding capital stock of the 
Tuckett company consists of common stock of $2,500,000 par value, and seven 
per cent preference stock of $2,000,000 par value. Dividends paid annually on 
the company’s common stock in the fiscal years ended March 31, including 
bonuses, have been as follows since 1920:— 


19207 tou LO2Q cn eeclest . chaati hs tage AP ELT es sree eke 4% 
BESS UME save tal NeW Roe pene CMSA MAPINY cert sue Lat 6% 
LO SD Ion cite ie ere sino «oie we ptiata en einer hate mae ene 12% 
LO33%5% 2 bs RR ds SPRL bg ES SCE: eae 32% 
1984 cies Gilets sre anew erick eo bee peg ee si tebe wenmnocee 12% 
LOSD sre eiexeees GRP vas 218 wie eae pac tie © eos sieea ene etek eee 16% 
LOS6 SATA fe AEG SAIS Ts CARLES 3 oe 12% 
LOST 5 coh tas Beta sees ety bates LIS Chee (TE GER ted tee 19% 
TO 38. sng ecuse ks geek oa Ocha gg Bien Mg aap 15% 


Manufacturers of products including cut tobacco and cigarettes, other than 
Imperial Tobacco Company and its subsidiaries, are W. C. Macdonald Incor- 
porated; Benson & Hedges (Canada), Limited; L. O. Grothe, Limited; Rock 
City Tobacco Company, Limited, and the Royal Canadian Tobacco Company. 
Included until recently among smaller tobacco manufacturers producing cigar- 
ettes was the Northern Tobacco Company, Limited, Toronto, which discon- 
tinued active operations in 19387, and Norfolk Planters, Limited, Toronto, which 
several months ago made an assignment for the benefit of its creditors under the 
Bankruptcy Act. 

W. C. Macdonald, Incorporated, Montreal, a Quebec corporation chartered 
in 19380 to succeed the business first established in 1857 by the late Sir William 
C. Macdonald, manufactures an extensive line of tobacco products. Authority 
was granted in 1937 for reduction of the company’s authorized capital from 
$2,000,000 to $1,000,000 by reducing the par value of the company’s stock from 
$100 per share to $50. Authcrized capital of Benson & Hedges (Canada), 
Limited, manufacturing cigars, cigarettes and tobacco at Montreal, consists of 
200,000 shares of no par value. L. O. Grothe, Limited, Montreal, is incorporated 
with an authorized capital of $1,000,000, and the Rock City Tobacco Company, 
Limited, Quebec, with an authorized capital of $750,000. Independent cigar 
manufacturers not producing cigarettes and cut tobaccco include H. Simon & Son, 
Limited, Montreal, Jose Granda, Limited, Montreal, and J. Tuero y Hermanos 
Company, Toronto. The total sales value of the production of all these com- 
panies and of all other Canadian manufacturers of tobacco products, exclusive 
of the Imperial Tobacco Company of Canada and its subsidiaries, is about one- 
quarter of the total of the industry. 


PRICES OF CIGARETTES AND OTHER TosBAcco PropuctTs 


Cigarettes and cut tobacco are the principal classes of manufactured tobacco 
products, both in quantity and value of production. Competition from imported 
products has a negligible effect on Canadian prices of tobacco products, in view 
of the high rates of customs duties applying to imports. Excise duties, at $4 
per thousand cigarettes of standard sizes, account for an important part of 
the retail price of cigarettes, sold to consumers chiefly at a price of $10 per 
thousand cigarettes. Other excise duties are twenty cents per pound on cut 
and plug tobacco and $3 per thousand on cigars. In the case of cigars there 
exists also an excise tax of fifty cents per thousand cigars valued at not over 
$40 per thousand, with higher rates on cigars of higher value. 

Since 1932, when the excise duty on cigarettes was reduced from $6 per 
thousand cigarettes to $4, the minimum retail price of cigarettes has been $10 
per thousand or twenty-five cents per package of twenty-five cigarettes. In 
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1937 the lowest priced brands of cut tobacco manufactured by the Imperial 
Tobacco Company of Canada sold at retail prices of from $1.20 to $1.40 per 
pound, after reductions of from ten to twenty cents per pound in the retail 
prices of certain of these brands from the prices in force in 1929. Retail prices 
of most other best-selling brands of cut tobacco produced by this leading manu- 
facturer were reduced by similar amounts during the period since 1929. Lowest 
priced types of cut tobacco produced by certain other manufacturers are avail- 
able at retail prices down to or under 90 cents per pound. Over this period of 
years the use of Canadian-grown raw leaf in tobacco products manufactured 
in Canada, replacing higher priced imported leaf, has greatly increased, rising 
in the case of cigarettes from 34 per cent of total raw leaf used in 1929 to 80 
per cent in 1936, and, in the case of total domestic tobacco manufactures, 
from 59 per cent in 1929 to 85 per cent in 1936. 

The cost value of all imported and domestic raw leaf used by Canadian 
manufacturers in the production of tobacco products, together with the average 
cost value per pound, is recorded in the following table, based on the data 
given in the Census of Industry reports:— 


AVERAGE VALUES OF RAW LEAF TOBACCO USED IN THE MANUFACTURE OF 
TOBACCO PRODUCTS 


: Average 
Imported Raw Leaf Domestic Raw Leaf cost per 
pound of 
—_——— A | | imported 
Year Cost Cost and domes- 
Quantity Cost value per Quantity Cost value per tic raw 
pound pound leaf 
lb. $ Cc. lb. $ Cc. G. 

1920 TiS. . 17,673,008 13, 554, 540 76-7 25,558, 632 7,187,803 28-1 48-0 
LO SOM Raa. ee. 17, 302, 060 13, 132,600 75-9 20, 337,447 6, 269, 522 30-8 | 51-3 
OB Tr pe, 14, 962,754 11,012,067 73-6 19,006, 792 6,274,877 33-0 50-2 
T9BZHEIS 12,739, 936 9, 186, 800 esl 21,038, 240 5,616, 019 26-7 . 43-8 
TOSSA ee ee. 10,924,747 7,671,516 70-2 23,750, 100 6, 240, 649 26-3 40-1 
PO SAAR 4. 9,173, 1438 8, 642,745 72-4 26, 927,337 7,521, 936 27-9 39-2 
LS eat Al ek oh Ucel Dales 5, 880, 453 77-6 31,348, 922 9,305, 867 29-7 39-0 
19368ns bese 5,975, 638 4,831,973 80-9 33, 502, 144 10, 589, 794 31-6 39-0 


The average cost of raw leaf used in the manufacture of cigarettes in which, 
as already noted, the proportion of Canadian tobacco has been greatly increased, 
has been as follows according to the census reports: 


AVERAGE COST VALUE PER POUND OF RAW LEAF TOBACCO (IMPORTED AND 
DOMESTIC) USED IN THE MANUFACTURE OF CIGARETTES 


Cents 
TO QO ney Scere Nye reenter hare as Sd Eee BEALS 63-8 
HOO see et lh te ame cya ek NIN See Bien OE ay Ie anal Whelas | 3 59-3 
SUE LOSS |. Sie eae mt A RE. ARPES tA DERE EF ONE MS fot A 57-9 
1930 Re ers... SET ES SER Terese ae be te tinge Peete eee. Udy, ob 53-4 
NS ease are A Pa tS Pg Ps Ls ee Cee iP ei eM Aare 50-0 
hOGA fat Aer cee Ree aed BN hed E A MER MO, omens Me alt a 47-7 
LOSDl aa Rh ree. TTI) AUTO), . ORAL “oie rer 46-2 
IORI oe de ce ek he I SMU RRE Er ur eerie a fy Oak 44.7 


Customs duties on imported raw leaf are 40 cents per pound on unstemmed 
leaf and 60 cents per pound on stemmed leaf. 

Both buying and selling prices of brands of tobacco products are fixed 
for the various classes of distributors, and fixed gross margins of profit of 
distributors are therefore established. The following table shows representative 
eross margins of profit now set by the Imperial Tobacco Company for dis- 
tributors of its products, first, in percentages of the buyers’ resale price and, 
secondly, as percentages of the buyers’ purchase price. 
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DEALERS’ RATES OF GROSS PROFIT ON CLASSES OF IMPERIAL TOBACCO 
COMPANY PRODUCTS 


1. Gross MARGIN AS PERCENTAGE OF SELLING PRICE 


Class ‘*C”’ 
Class ‘‘B”’ Retailers 
Retailers (Other Retailers 
(Retailers retailers buying 
Class and Retail Price of Goods Jobbers with permitted from 


jobbing to buy from jobbers 
privileges) |manufacturer) 


% % % % 
CIGARETTES— 
D0: for i200 centesst i... Geek. Ca ULE). 2 Eee 9-49 Dar20 20-20 15-20 
D0 for: 25: Centss. cA oe ee eee 9-56 23-60 19-76 15-52 
CiGARs— 
Hicents each... tek ee... SEE Ie 9-00 23-56 23-56 16-00 
Cur Tosacco— 
10 cent, 20 cent and 60 cent pkgs................. 9-50 24-58 20-83 16-67 
2. Gross MARGIN AS PERCENTAGE OF Cost PRICE 
% % % % 
CIGARETTES— 
OD FOr 20 Cente x. cee oe A Es Leda One Reet 10-49 30-29 25-31 17-92 
DOMor:2bscents: < <i. een ee eee ee 10-58 30-89 24-63 18-37 
CiGARS— 
FGENESH: . sos bee OR, I a eae 9-89 30-82 30-82 19-05 
Cur Tosacco— 
10.cent,.20 centiand 60 cent. pkgs:.... 1.0 .,..2..: 10-50 32-60 26-31 20-00 


Class “B” accounts buy at wholesale prices and may sell both at wholesale 
and at retail. The percentages shown above for this type of distributor repre- 
sent the gross margin between the wholesale buying price and retail selling 
price, and thus indicate the spread between the manufacturer’s selling price 
and the price paid by the consumer. This spread in the case of cigarettes repre- 
sents between 23 and 24 per cent of the retail price or between 30 and 31 per 
cent of the manufacturer’s selling price. 

Until 1936 all these classes of retailers buying direct from the manufacturers 
had bought at the same prices as wholesalers. Since the first of 1936 jobbers 
and retailers with jobbing privileges have bought at the same prices, while other 
retailers permitted to purchase direct from the manufacturer receive inter- 
mediate rates of gross profit margins as shown in the above table, amounting 
in the case of ordinary cigarettes to five per cent more than the margins of 
retailers buying from wholesalers. 

In connection with the trade margins which have been shown it may be 
noted that popular types of tobacco products are quick-moving lines of goods, 
particularly so where their popularity is maintained by intensive advertising 
of various types. Sales by wholesalers to retailers are also assisted through 
direct sales promotion by manufacturers’ representatives, orders thus secured 
being turned over to wholesalers to be filled. Manufacturers may also place 
window displays in retailers’ stores, thereby aiding in the sale of the brands 
so advertised. 

Prices to the trade and to consumers as set by the Imperial Tobacco 
Company are strictly enforced. The wholesale and retail prices similarly set 
by other manufacturers of tobacco products have been closely maintained, par- 
ticularly since changes in manufacturers’ selling practices which were developed 
between 1934 and 1936, in which period the Imperial Tobacco Company intro- 
duced agreements providing for the withholding of products of its manufacture 
from any distributor known to be deviating from the set prices of products 
of any tobacco manufacturer. 
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The average price received by the Imperial Tobacco Company of Canada 
for total sales of its products, including sales to its own distributors, were 
reported by the company to have been as follows in the case of cigarettes and 
cut tobaccos, both exclusive of excise and sales taxes: | 


Cigarettes, 
Cut tobacco per thousand 

per pound cigarettes 
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Typical reductions in the retail prices of brands of cut tobacco since the 
period of relative national prosperity marked by the year 1929, when a large 
part of the raw leaf used in the manufacture of tobacco products was of the 
higher priced imported varieties, have been already noted. The brands of 
cigarettes marketed in largest volume sold at a fixed retail price of $12.50 
per thousand prior to the reduction in excise duty in January, 1932, and have 
sold &t a fixed price of $10 per thousand since; that is, the retail price was 
reduced from 25 cents to 20 cents for a package of twenty cigarettes. At the 
time of this change in the retail price the price received by the manufacturer 
for these cigarettes, after allowing for the excise tax change, was reduced by 
1-12 cents per thousand cigarettes. In 1938 the price received by the manu- 
facturer for these popular brands, after deducting excise and sales taxes, was 
36 cents less per thousand than in January, 1929, in the case of sales to whole- 
salers, and 54 cents less per thousand in the case of sales to direct retailers. 

In the United States, where the excise duty is $3 per thousand cigarettes, 
brands of cigarettes retailing at half the Canadian price, or ten cents per 
package of twenty, have been available in recent years, while the brands which 
have sold in largest volume in the United States in recent years, including 
“Chesterfield,” “Camel” and ‘ Lucky Strike,” have sold at retail prices of 
approximately $6.25 to $7.50 per thousand, or 125 to 15 cents per package 
of twenty cigarettes. 


III. CONTROL OF TOBACCO DISTRIBUTION IN ALBERTA 


In Alberta at the present time wholesale distributors of tobacco products 
are parties to an agreement providing for the maintenance of common whole- 
sale prices of tobacco products, for joint refusal to sell to retailers who might 
sell below retail prices as fixed by tobacco manufacturers, and for other related 
restrictions in connection with tobacco distribution. 

After earlier association activities which were extended in scope and effec- 
tiveness over the years 1935 and 1936, these arrangements were established in 
substantially their present form in October, 1936, when formal agreements 
between jobbers’ associations and their members were signed containing the fol- 
lowing and other related provisions:— 


“the Jobber, in consideration of the benefits and advantages which will accrue to him 
from the activities of the Association hereby covenants and agrees with the Association 
and with each and every person, firm or corporation who may sign the present agree- 
ment :— 

1. That he will sell tobacco products only to the recognized retail trade and only 
to those in the said trade who are maintaining retail prices and carrying on orderly 
merchandising, save that he may sell tobacco products of any Manufacturer at 
Jobbers Selling Prices to other Jobbers who are recognized distributors of such 
Manufacturer. 

2. That he will not sell any tobacco products at prices less than the Jobbers’ 
Selling Prices set out in Price Lists issued by Manufacturers from time to time. 

3. That he will not grant a discount in any shape or form on any tobacco prod- 
ucts and, without limiting the generality of the foregoing will not offer any other 
goods at prices or on terms which, in the opinion of the Investigating Committee 
hereinafter referred to, constitute an inducement to prospective purchasers of tobacco 
products; or offer free goods of any kind or give a discount on any goods, part of 
which discount might be deemed to apply to any tobacco products, and if at any 
time he grant a discount on other goods, tobacco products shall not be included, 
but shall, at all times and under all conditions, be sold at net prices with no dis- 
counts for cash or otherwise.” 

“9. (a) That he hereby agrees to and approves of the appointment by the 
Association of an Investigating Committee with full powers to inquire into any 
alleged violation by the Jobber of any of the provisions of ithis agreement. The 
Jobber agrees to be bound by the decision of that Committee. 


(b) If at any time in the opinion of the majority of the Committee. he has 
failed to fulfill any of his undertakings herein, the Committee may recommend 
to the Manufacturers that they sell him only at Jobbers’ Selling Prices, for such 
period as the Committee may deem advisable, or at the option of the Manu- 
facturers they close his account for the same period, and he further agrees that 
the Manufacturers may act upon such recommendation. 

(c) In the event of any Manufacturer selling him at Jobbers’ Selling Prices, 
he agrees that so long as such prices remain in effect he will purchase the products 
of such Manufacturer only from that Manufacturer. 

(d) In the event of any Manufacturer refusing to sell him, or closing his 
account, he agrees that so long as such restrictions remain in force, he will not 
purchase such Manufacturer’s products from another Jobber. 

(ce) He further agrees that he will not supply any Jobber (including any 
branch of the Jobber’s own business) with any tobacco products by sale, exchange, 
loan or otherwise during such time as such Jobber is not purchasing tobacco 
products at Jobbers’ Cost Prices.” 


In October and November, 1936, this agreement was signed by some fourteen 
wholesale firms and branch establishments in Edmonton handling tobacco prod- 
ucts, and by representatives of branches of certain of the same firms at other 
points in Northern Alberta. The firms which signed include all companies 
engaged in wholesaling tobacco products in the northern part of the province of 
Alberta. Several of these firms, while conforming to the regulations of the 
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tobacco jobbers’ association operating under these agreements in Northern 
Alberta, have neither attended its meetings nor paid membership fees. A similar 
association with headquarters in Calgary operates in the southern portion of 
Alberta, and both are affiliated in a wider combination known as the Western 
Canada Jobbers’ Association. Reference will be made later to the origins of this 
form of agreement and to its application to the wholesale tobacco trade in other 
parts of-Canada. The establishment of the Jobbers’ Agreement in its present 
form represented the culmination of a widespread plan of organization carried 
out in the years 1935 and 1936 by and with the support of the Imperial Tobacco 
Company. 

Records secured from the Imperial Tobacco Company include a memo- 
randum prepared for another purpose by the Company’s Sales Manager indicat- 
ing that the Jobbers’ Agreement plan was introduced into the industry by the 
Imperial Tobacco Company some years ago, the initiative being taken from the 
company’s offices at Winnipeg by W. Miller, who was the senior Western repre- 
sentative of the Imperial Tobacco Company at that time. Its provisions were 
confined to the maintenance of common prices among jobbers until 1936, when 
it was extended to provide also means for maintaining fixed retail prices to 
consumers. In the earliest stages manufacturers other than the Imperial Tobacco 
Company took no part in this movement. At the suggestion of this company 
jobbers then approached other tobacco manufacturers for the purpose of inducing 
them to support the Agreement. An earlier company memorandum quoted in this 
memorandum of the Imperial Tobacco Company’s Sales Manager recorded, with 
reference to the making of the first formal agreements of Western tobacco jobbers, 
the following: — 


“When complaints were made, Mr. Millar tried at first to investigate them himself 
but found it impracticable and told the jobbers they must. look after this themselves. 
This was the origin of the Investigation Committee. 

“As to the general effect of the Agreement, Mr. Millar says that the jobbers are 
satisfied that it has done much to accomplish its end. Perhaps the best proof of this is 
that' they have copied it in Ontario. 

“Up to the time of the making of the new Agreement, the other manufacturers had 
taken no part in the movement, but upon Mr. Millar pointing out to the jobbers that 
this was not fair to the Imperial Company, as they would lose business to the other 
manufacturers, the jobbers took the matter up with the Tuckett Company and the 
Macdonald Company and induced them to support the Agreement.” 


At a meeting of Western’ Canada wholesalers of tobacco products and 
representatives of tobacco manufacturers held in Regina on February 5 and 6, 
1934, plans for a more rigid control of the distribution system were formally 
initiated. The wholesalers attending represented the Western Canada Jobbers’ 
Association, of which Mr. Bruce Flavin, of Edmonton, was president. It was 
arranged that dealers buying from manufacturers be classified under three 
headings, (a) wholesalers only, (b) businesses with both wholesale and retail 
departments, and (c) retail businesses without Jobbing privileges. The manu- 
facturers undertook to reduce the number of their accounts in the third class 
mentioned by a fixed date in 1935 to thirty in the province of Alberta and similar 
reductions were to be made in other western ee As also recorded in the 
~ minutes of the meeting: — 


“Tt was agreed by the Manufacturers that in future all matters of general interest 
would be taken up with the Secretary of the Western Canada Jobbers’ Association 
and that in turn, the Secretary of the Western Canada Jobbers’ Association would 
immediately take it up with local Associations, so that uniformity of opinion and policy 
would be the result.” 


“ Some Manufacturers ”’ further stated they would be prepared to refuse to sell 
o “ Retail Price Cutters ” and that they had already so refused. 
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Other important meetings were held in 1935 in Alberta and in other provinces 
including meetings of Western and other jobbers with manufacturers in Montreal, 
the principal place of business of the Imperial Tobacco Company and of several 
other tobacco manufacturers. An extensive reclassification of lists of recognized 
jobbers was made in 1935 and put into effect on January 2, 1936. The new list 
submitted to the manufacturers by the Northern Alberta Jobbers’ Association was 
accompanied by the following letter of Bruce Flavin, president of the association, 
written in December 1935: — 


“ According to the agreement reached some time ago, I hereby submit a list of 
the jobbing accounts in the Edmonton district. 

“You will note that the Provincial News, Limited, and the Hudson’s Bay Company 
Fur Trade Depot appear on this list. These accounts have jobbing privileges only in 
the North West Territories (meaning north of Fort McMurray but not including Fort 
McMurray or Waterways), it being understood by this association that the unorganized 
North West Territories is an open field for manufacturers as well as jobbers.” 


A list of Alberta tobacco jobbing accounts forwarded in the same month to 
manufacturers by the secretary of the Southern Alberta Jobbers’ Association was 
covered by a letter including the following: — 


“We are enclosing list of Tobacco accounts for the Province of Alberta, which list 
it is our understanding, under the recent arrangement made, you will strictly adhere to, 


commencing January Ist, 1936. ‘lit 
“Tt is our understanding that no names will be added to this list in our territory - 
without first referring any prospective additions to us for our consideration.” 


With reference to restriction of the number of jobbing houses entitled to 
distribute tobacco products, a letter of May 9, 1936, which follows, from the Sales 
Manager of Imperial Tobacco Sales Company of Canada, Limited, Montreal, 
“To Our Wholesale Customers” throws some further light on the methods of 
restriction utilized: — 

“ DEAR SIRS, — 

On April 27th we received a letter from the Western Canada Jobbers’ Association 
regarding the matter of new Jobbing Units opening up — whether Branch Houses or new 
Jobbing Accounts. 

In order to determine a definite policy, they asked us to subscribe to the following: — 

‘Effective immediately, that no additional accounts, branches, or depots, will be 
added to the Jobbers’ List in Western Canada, even though the account, branch or 
depot be a branch of an established house on the List at another point, and whether 

the proposed account, branch or depot is to be located in an old prepaid point, or a 

proposed new prepaid point, without first referring the proposed account, branch, 

or depot to the Manufacturers and the local Association involved through the 

Western Canada Jobbers’ Association for the approval of the Manufacturers, and 

the Jobbers.’ 

They have brought up for discussion and a decision, a matter which has been 
foremost in our minds for some time past. We deem the matter of utmost importance, 
and are, therefore, mailing you to-day a letter outlining this Company’s policy of 
Distribution for all Canada. 

Yours faithfully, 
IMPERIAL TOBACCO SALES COMPANY OF CANADA, LTD.” 


The statement described as the company’s “ Policy of Distribution ” appeared 
in very general terms in a letter of the same date, containing the statement that, 
“ If you have under consideration opening another branch, or plan to extend your 
ee operations, we suggest you consult our provincial office before proceeding 

urther.” 

The position of wholesalers denied the right to handle tobacco is illustrated 
in the case of Merco Wholesale, Limited, an Edmonton wholesale grocery house 
with invested capital owned largely by some fifty retail merchants in Alberta and 
Northern Saskatchewan, and with annual sales of approximately three-quarters 
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of a million dollars. This company carries on a regular wholesale business, 
distributing a general line of groceries, and also dry goods and footwear. From 
forty to fifty per cent of its sales are made to retailers other than shareholders 
and the remainder to merchants who are shareholders of the company. Before the 
development of the more elaborate restrictions imposed on the tobacco trade in 
1936, Merco Wholesale, Limited, was able to secure tobacco products from certain 
other wholesalers, and at intervals from manufacturers other than Imperial 
Tobacco Company, in spite of the reported opposition of other wholesalers in 
the district. Since then the company has been unable to supply tobacco 
products to retailers in the course of its regular wholesale business. Questioned on 
this point, the managing director of the company stated:— 
“Q. You are requested on occasion to supply tobacco?—A. Oh, yes. When a new 
merchant comes in they ask us if we handle tobacco and they say, ‘It isn’t any use to 
deal with you then when we have to run around to get tobacco.’ 


Q. In other words, most of the retailers want to get tobacco from you with their 
orders?—A. Yes.” 


Efforts of the company over a period of years to buy direct from the Imperial 
Tobacco Company have been uniformly unsuccessful. An order sent direct by 
Merco Wholesale, Limited, to the Imperial Tobacco Company in Montreal in 
April, 1937, accompanied by a certified cheque for $1,150, in payment for the 
goods ordered, was returned with the reply that ‘“ we have no account with you 
and are unable to accede to your request at this time.” In the early part of 
1938 a representative of Merco Wholesale was advised by one of the members 
of the jobbers’ association that their position would be considered by the asso- 
ciation with the view of determining whether their difficulty in this respect could 
be remedied, but no further results of this move were apparent than those which 
had followed the company’s earlier efforts. 

Since the first of 19386 approximately sixty wholesale houses in Alberta have 
been entitled to buy direct from tobacco manufacturers at wholesale prices, and 
two-thirds of these are branches or subsidiaries of four companies. Retailers 
entitled to buy all lines direct from manufacturers, thereby receiving an extra 
gross margin of approximately five per cent, were limited by agreement made in 
1935 to thirty retailers in the province of Alberta and other fixed numbers in 
other provinces. 

The framework of the restrictions upon wholesale and retail trade in tobacco 
products as arranged by the middle of 1936 can probably be best shown by 
reproducing the following lengthy memorandum sent to members of the Western 
Canada Jobbers’ Association by the secretary of the Association with a covering 
letter stating that “ Because at times Members plead ignorance to a knowledge 
of the various arrangements with the Manufacturers governed by the Selling 
Arrangements in effect, we have consolidated into one Memorandum the differ- 
ent arrangements agreed upon by the Manufacturers and the Association, and 
we are attaching hereto a copy of that Memorandum.” 


“(CONSOLIDATION OF MEMORANDA IN EFFECT AS OF JUNE 30, 1936 
A—CIGARETTES AND TOBACCO ONLY 


1. Government Institutions 

It was agreed that Manufacturers will sell only to those in the Tobacco Business 
reserving the right to sell to Federal and Provincial Government Institutions, i.e. Penal, 
Mental, Physical, and Welfare Institutions, including Military Canteens at their 
established Jobbers’ Cost Prices, and insist on regular retail Prices being maintained. 
It was further agreed that Manufacturers will discontinue selling to country and 
Municipal Institutions as of March 1, 1935. 


2. Discontinued Lines 

It was agreed that discontinued lines must be advertised as such particularly at 
point of sale and that during the time required to dispose of the line, no additional 
quantities of the brand, size or packing be manufactured. If further quantities are 
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manufactured to exhaust wrapping material, Jobbers’ Cost, Jobbers’ Selling Price and 
Retail Selling Price must be; established and maintained with the regular percentage of 
profit to Jobber and Retailer on Standard Lines. Furthermore, the brand must be 
advertised and referred to only at its new price. 


3. Eliminating Vending Machines 


It was agreed that Manufacturers and Jobbers would not sell Tobacco products to 
any dealer who is operating vending machines outside of their retail store premises. 


4. Delivering Merchandise by Salesmen 
It was agreed that except for the introduction of a new line in Jobbers’ Centres 
only, that Manufacturers’ Salesmen would not carry goods for deliveries. 


5. Direct Accounts—Cigarettes and Tobacco in Western Canada only 


It was agreed that the number of Direct Accounts in Western Canada shall be as 
follows: Manitoba 75; Saskatchewan 30; Alberta 30; British Columbia 75; and that 
each Manufacturer will supply a list of the said Direct Accounts to the Secretary of the 
Western Canada Jobbers’ Association, and so far as it affects each Local Association, to 
each Local Secretary, and to keep such lists amended and up to date as changes occur. 


6. Premium Cards and Packing of Cigarettes 

(a) Effective December 31, 1935, discontinue packing present Premium Card Scheme. 

(b) Effective January 1, 1936, begin packing new Premium Card Scheme (Cards to 
be of a different color or design so as to easily distinguish them from old 
series) which scheme will be matched sets of cards in numerical order, from 1 
to 52 and Joker (Total of 58). 

(c) Cards issued under this scheme wil! be redeemable only for Playing Cards on 
the basis of one deck of playing cards for two complete matched sets. 

(d) Effective January 1, 1936, discontinue packing Premium Cards in any product 
other than Cigarettes, and as of that date cards packed in Cigarettes to be on 
the following basis: 
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(e) Effective June 30, 1986, discontinue (as far as additional Manufacture is con- 
cerned) all Panel Front Cash Value or any Premium Schemes other than the 
Card Scheme referred to in previcus paragraphs, and in the interim not to apply 
any of these schemes to any brand on which they at present do not apply. 

(f) Any old Premium Cards (that is, issued in 1935 or previous thereto) in circula- 
tion may be redeemed for regular premiums up to and including June 30th, 
19286. 

On and after that date, any of the old cards that may be sent in for 
redemption to be redeemed for Playing Cards only on the basis of one deck of 
Playing Cards for two complete matched sets. 

(g) Effective June 30, 1936, all premium Stores to be closed and redemption on and 
after that date to be made in Montreal or Head Office of Manufacturer only 
through Mail Order Department. 

(h) Fifty-two Cards plus one Joker (total 53 Cards) in numerical order will 
constitute a complete set. 

(2) Effective forthwith no further trading boards or free Cards to be issued to the 
trade or otherwise. ; 

(7) Effective December 31, 1935, the manufacture of sizes of packages of popular 
priced cigarettes tc be limited to the following with one exception: 


5s 25s 
10s 50s 
20s 100s 


The exception referred to in the previous paragraph is that a 24s package 
be permitted for the Montreal Sales Tax area, thereby enabling the retailer to 
sell the 24s package at 25¢, tax inclusive, provided that should a similar tax 
become effective in other areas this 245 package may be reduced by one 
cigarette for each 1c of tax. 

(k) It is felt that a manufacturer is entitled to individuality in packages, further- 
more, the matter of patent rights is involved. It is believed that just so long 
as no manufacturer will take ‘advantage of its competitor by introducing some 
very expensive form of package, this item should not be insisted upon. 
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7. Donations 


Effective December 31, 1935, discontinue all donations of free goods to banquet, 
smokers, charitable institutions, social and similar affairs and discontinue giving samples 
to individuals by mail or a similar type of delivery or any method other than what is 
known as ‘ catch’ sampling. 


8. Packing Smoking Accessories 


Effective July 1, 1936, discontinue packing cigarette papers, pipe cleaners, or any 
article than the tobacco itself in al! tobacco packages and tins. 


9. Classification of Accounts 


Definition—Resale prices to mean Jobbers’ Selling Prices. 10% Trade Discount to 
mean the spread between the Jobbers’ Cost Price and Selling Price. 
Effective January 1, 1936, “A” and “B” accounts to be invoiced at Jobbers’ Resale 
Prices subject to a trade discount of not less than 10%. 
Effective January 1, 1936, “C” Accounts to be invoiced at Jobbers’ Resale Prices 
subject to a discount of 5% only. 


10. General Provisions re Nos. 6, 7, 8, and 9 


That the provisions of this memorandum to be effective for a term of five years 
unless changes in Excise or other Taxes or other fundamental economic changes occur in 
which case a conference should be held for the purpose of carrying on with this arrange- 
ment with modified conditions that such changes might warrant. This memorandum is 
admittedly not applicable should some organization with old packings of cigarettes 
enter the market in a material way. 


11. Premiums—Definition 


It is understood and agreed that guessing contests, hockey and baseball score con- 
tests, prizes for Jingles, silk flag inserts, historical inserts, or any other inserts except that 
shown in section 6, even if they have no redeemable value are to be withdrawn as of 
January 1, 1936. 


B—CIGARS ONLY 


1. Cigars in Jobbers’ Selling Arrangement 


The Manufacturers agreed to place Cigars in the Jobbers’ Selling Arrangement when 
requested to by Local Associations. 
2. Re: Direct Accounts (Cigars) Western Canada only 

The Manufacturers and the Western Canada Jobbers’ Association agree that from 
the first of July, 1935, the number of direct accounts in Western Canada shall be as 
follows: Manitoba 150; Saskatchewan 150; Alberta 150; British Columbia 150 and that 
each Manufacturer will supply a list of the said direct amounts to the Secretary of the 
Western Canada Jobbers’ Association, and so far as it affects each Local Association, 
to each Local Association, and to keep such a list amended and up to date as changes 
occur. 


3. Percentage of Profit 


The Manufacturers agree that the discount to Jobbers shall not be less than 10 
per cent. 


C—CIGARETTES, TOBACCO, CIGARETTE PAPERS, AND CIGARS 


1. Special Brands 

No special prices to be quoted by Manufacturers lower than Jobbers’ Cost Price, 
and it was also agreed that Manufacturers may continue to make Special Brands, and on 
such brands the ‘percentage of profit to the Jobber and Retailer, as the case may be, 
is to be comparable to standard brands and the Retail Price established and maintained. 


2. Price and Size Changes 

It was agreed that Manufacturers notify their respective customers of new lines, 
changes in price, sizes, etc., and discontinued brands. In such notices, net price to jobbers; 
Jobbers’ Selling Price; Price to Consumer; and date on which changes go into effect, to be 
given. Wherever possible the change should go into effect on a “Monday. 


3. New Jobbing Centres 
We have submitted as a policy for the opening of new Jobbing Centres or for the 
purpose of adding new names to the Jobbers’ List, the following :— 

‘Effective immediately, that no additional accounts, branches, or depots will 
be added to the Jobbers’ List in Western Canada, even though the account, branch, 
or depot be a branch of an established house on the list at another point, and 
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whether the proposed account, branch, or depot is to be located in an old pre- 
paid point, or a proposed new prepaid point, without first referring the proposed 
account, branch, or depot to the Manufacturers and the Local Association involved 
through the Western Canada Jobbers’ Association for the approval of the Manu- 
facturers and the Jobbers.’ 


4. Terms 

Manufacturers are sympathetic with the suggestion of uniform and shorter terms. 
It is suggested, however, that the Jobbers’ Association work out this problem, especially 
that of uniform terms. The Manufacturers agreed to assist in this effort and when a 
terms clause has been adopted by a Local Association to support. it as part of the Jobbers’ 
Selling Arrangement. 


5. Direct Account Outlets 

The question of whether Direct Accounts should be counted by firms or outlets was 
referred back to the Local Association for another year. 
6. Re Direct Accounts 

The Manufacturers agreed to reduce the number of direct accounts (Retail) to an 
agreed maximum number after negotiations with the Local Association involved. 
7. Maintaining Resale Prices 

It was unanimously agreed that Manufacturers are in favour of price maintenance 
and will insist on Jobbers Selling Prices and Retail Prices on all Tobacco products being 
maintained. 
8. Returns on Christmas Goods 


It was agreed that no Jobber should be allowed to return goods to the Manufacturer 
without first receiving the Manufacturers’ authority. 


9. Re Minimum Direct Shipments to Retailers 

The Manufacturers expressed the opinion that when accounts are reclassified and 
maximum number agreed upon, the question of minimum quantities would not apply. 
10. Re: Industrial Business 


The Manufacturers and Jobbers agree from February 15, 1935, to absolutely stop 
selling Industrial Accounts of any kind whatsoever. 


11. Cigar and Cigarette Papers, Western Canada 

The Cigar, Cigarette Paper, and Tobacco Manufacturers agreed that Cigars and 
Cigarette Papers are to be added to the Selling Arrangement in Western Canad'a as of 
Julye bt, 19385: 


12. Deals 


It is agreed that no Manufacturer of Tobacco Products shall use Deals of any 
kind in the merchandising of his product. 


13. Minimum Shipments 
It is agreed that where the number of Direct Accounts are limited to a specified 
number, minimum shipments do not apply unless specifically mentioned. 


14. Prepayment of Freight 

It was agreed that where no specific arrangements govern Local Associations for the 
prepayment of Freight, that Jobbers are only allowed to prepay to established prepay 
points and to equalize freight in competing points. 


15. Jobbers List 


It is agreed that the Jobbers’ List of Western Canada will be a common list to all 
manufacturers and approved by each Local Association. 


16. Re: Selling Merchandise to Fairs, Carnivals, Rodeos, Circuses, etc. 

It is agreed that it will not be in order to sell merchandise to be used to be given 
away as prizes on Wheels of Fortune, Housey-Housey Games, etc. This applies particu- 
larly to Cigars, Cigarettes, and like products, and according to the Jobbers’ Selling 
Arrangement on such products no other products are to be sold for similar purposes, 
because such sales contravene the Selling Arrangement of the Jobbers. 


17. Terms, Western Canada only 
a It was agreed that a terms clause be inserted in the Selling Arrangement reading as 
ollows:— 

‘That Cigarettes, Tobacco, Snuff, Cigars, Little Cigars, or Cigarette Papers will 
not be sold on terms of payment exceeding the maximum which is hereby agreed 
to be thirty days from date of shipment.’ 

The Terms Clause is now embodied in the Agreement in Western Canad. with the 
exception of British Columbia and Manitoba.” 
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As the foregoing bulletin makes apparent, the scope of these restrictions 
extends far beyond the operation of the combination within Alberta. In 
respect of restraints of trade in force in the distribution of tobacco products in 
the city of Edmonton and the province of Alberta, it may be seen from the 
information already set out that a combination or monopoly exists. A com- 
bination, merger, trust or monopoly, as described in the Combines Investigation 
Act, which combination, merger, trust or monopoly has operated or is likely 
to operate to the detriment or against the interest of the public, is defined as a 
“combine”, and participation or knowing assistance in the formation or 
operation of any such combine is an indictable offence. The principal question 
at issue is consequently whether, in the terms of the Act, this “ combination, 
merger, trust or monopoly has operated or is likely to operate to the detriment 
or against the interest of the public, whether consumers, producers or others’. The 
courts throughout former cases have emphasized the generally recognized vital 
interest of the public in maintaining competitive conditions in trade and industry, 
and in thereby protecting the community from the increased cost or profit levies 
involved in the establishment of unregulated private monopolies or in wide- 
spread combinations in restraint of trade. With these considerations in mind a 
more detailed examination of operations of the alleged combine in Northern 
- Alberta may appropriately be made. 


Tue NorTHERN ALBERTA TOBACCO JOBBERS’ ASSOCIATION 


The Northern Alberta Tobacco Jobbers’ Association, known prior to a 
reorganization made on January 21, 1938, as the Northern Alberta Tobacco 
and Confectionery Jobbers’ Association, has operated as an unincorporated 
association of wholesale distributors of tobacco products, composed mainly of 
firms carrying on business in the city of Edmonton. The affairs of the Association 
are administered by a president and a secretary-treasurer, and provision is made 
for the appointment of an executive committee and of special investigation 
committees as required. Meetings of the association are held from time to time 
to deal with matters arising out of the enforcement of the formal association 
agreement, already referred to, which agreement is known as the “ Jobbers’ 
Selling Arrangement”. Dues paid to the association for the year 1936 by members 
in the Edmonton district were $825, on the basis of $50 for each contributing 
wholesale establishment in the city of Edmonton and $25 for each other con- 
tributing wholesale establishment in the Northern Alberta area. 

With the exception of copies of minutes of meetings of January and February, 
1938, and of May 17, 1937, minutes of all meetings held by the association were 
reported to have been destroyed prior to the opening of the hearings held in this 
investigation in Edmonton in March, 1938. Muimeographed copies of minutes 
supplied to members, other than those of the above three dates, were also 
declared by a number of the recipients to have been destroyed. A copy of minutes 
of a meeting of the association held on January 20, 1937, was also secured at a 
later date from the Imperial Tobacco Company. Minutes of the meeting of May 
17, 1937, include the following items: — 

“The meeting opened with a discussion of the new sized packed Cigarettes, viz.: 

Filter Tip Blends in 24’s., manufactured by W. C. Macdonald Ltd., which appears to be 

contrary to the memorandum regarding sizes as published November 8th, 1936, which 

permits the manufacturer of Cigarettes in 5’s., 10’s., 20’s., 25’s., 50’s. and 100’s., with the 
exception of Montreal, where 24’s. are permitted for the Montreal Sales Tax area, and as 
this appeared to be more of the manufacturers’ problem than the wholesalers’, the 
matter was left in the hands of the President, Mr. Bruce Flavin.” 

“ Standardizing of Fixed Prices was then discussed and the Secretary was instructed 
to issue list of standardized prices as submitted to the meeting by the committee 
appointed at previous meeting, to set up this list.” 


The list referred to indicated that domestic tobacco products were to be sold 
at manufacturers’ list prices, and set out wholesale prices to be applied to various 
lines of imported tobaccos and certain other goods. 
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On January 21, 1938, meetings were held to dissolve the Northern Alberta 
Tobacco and Confectionery Jobbers’ Association, and to form two new associa- 
tions to be known as the Northern Alberta Tobacco Jobbers’ Association and the 
Northern Alberta Confectionery Jobbers’ Association. In the western provinces 
at this time other associations known as tobacco and confectionery jobbers’ 
associations had changed their names in a similar manner, after consultation with 
the Imperial Tobacco Company. The minutes of the first meeting of the newly 
named Northern Alberta Tobacco Jobbers’ Association contain the following 
items: — 


“The meeting was called to form an association to be known as The Northern 
Alberta Tobacco Jobbers’ Association. 

Mr. Bruce Flavin was nominated for President. 

Mr. H. Fazackerley: was nominated for Secretary-Treasurer. 

On motion of Messrs. McNaught and Waters, nominations were closed and the 
officers elected respectively. 

Discussion was then brought out at the meeting with reference to Vancouver 
Jobbers prepaying Tobacco from British Columbia into Jasper, and the Secretary was 
instructed to write Mr. Beverage, Secretary of the Western Canada Jobbers Association 
requesting that he immediately contact the Vancouver Jobbers, instructing them that 
they cannot prepay beyond the B.C.-Alberta boundary. 

The matter of violation of terms was then brought before the meeting and, under 
the terms of the Tobacco Agreement thirty days is the limit on which Tobacco and 
Tobacco products can be sold, and any extension of these terms is a violation and 
constitutes a breach of the agreement, and Investigation Committee was given authority 
to act promptly when any offenders were reported. Will all members please note this 
and check through on these terms, to prevent any action being taken against them for 
infringement. 

On Motion of Messrs. Waters and McNaught that the President of the Association 
have power to appoint the Investigation Committee, if and when necessary. 

There being no further business, the meeting adjourned.” 


Minutes of a subsequent meeting of the association, held on February 23, 
1938, deal entirely with an application of another feature of the several methods 
used to bind distributors to the terms of their agreement. Under the plan to 
which the latter minutes refer, employees of the wholesale tobacco distributors 
may be called on to make a statutory declaration to the effect that they have 
taken no action which would constitute a breach of the jobbers’ agreement. 
The association secretary, H. Fazackerley, was examined with reference to this 
system as follows in part:— , 


“Q. This is a declaration taken on behalf of the jobber who is required, paragraph 
3 of the printed form, to say this: ‘Since January 1, 1937, I have not, either directly 
or indirectly, committed any act or deed which would constitute a breach by a party 
to the agreement, form of which is attached hereto. Now, that conveys to me that if 
a complaint is made against one of your members you can require him to take a 
statutory declaration that he has not committed a breach of his agreement with you 
since a certain date?—A. Yes. 

Q@. In other words, you put him on oath to answer a complaint and put your 
whole agreement in question.—A. Yes. 

Q. That is pretty strenuous, isn’t it?—A. Well, that is what the association agreed 
on. They all want it. 


Q. In other words, a jobber, a member of your association, is subject to call to 
say under oath what he has done and if he refuses to do that he is subject to 
discipline?—A. Yes.” 


Arrangements whereby all association members would be required to make 
statutory declarations to this effect are recorded as follows in the minutes of 
the meeting of February 23, 1938:— 


“Bruce Flavin brought up the matter of Macdonalds Consolidated Limited not 
having signed the affidavit as requested by the Association. Mr. Maddison advised 
that he did not feel they could, as two accounts had been receiving something which 
they should not have been receiving. This has been stopped. 
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Mr. Maddison complained about certain accusations having been made which 
could not be substantiated, and mentioned one account in particular, viz: E. W. 
Brown of Ryley, saying that at no time, either directly or indirectly had his firm, or 
any of his representatives given any credit or money, or in any way cut the price to 
EK. W. Brown, in consideration of receiving his tobacco business and that the total 
business only amounted to about $50 per week including groceries. When challenged 
by the Secretary of the Association, asking would he and his men be prepared to take 
an affidavit to this effect. Mr. Maddison promptly replied, ‘Certainly’ and also 
went on further to say that: Macdonalds Consolidated would be very glad to take 
the affidavit as from March 1 on the condition that every other member was asked 
to do the same. 

On the motion of Messrs. McNaught and Maddison, it was agreed that each 
Tobacco Wholesaler be requested to take the affidavit, that they had not since March 1, 
1988, either directly or indirectly, merchandized contrary to the Tobacco agreement, 
and that, if any wholesalers refused to sign, same be reported to the President for 
action. 

The meeting also decided that, any house not able to take the affidavit, be taken 
off the list of the various Tobacco Manufacturers for a period of three months. 

Meeting adjourned.” 


When questioned with regard to the procedure for checking reported viola- 


tions of the jobbers’ agreement, H. Fazackerley, the secretary, stated:— 


“Now then, what would happen—to follow it through—if we found that there 
had been a breach of these terms, regardless of whether it is thirty days or what it 
is, it would be reported to the association and it would be reported to the president. 
He has power to appoint an investigating committee and then they would investigate 
that fully and then they would bring it before the association for what action the 
association felt would be necessary in the way of discipline to be agreed upon among 
themselves.” 


On the same point the association president, Bruce Flavin, stated: — 


“Q. Would you just tell me how you handle complaints. I am a jobber, say, and 
I tell you that another jobber, Jones, for instance, is cutting prices—what do you do? 
—A. The only time that I have ever had anything like that I have always taken it 
in my own hands—lay the complaint right before the man. 

Q. And ask him to remedy it?—-A. And he has remedied it, as far as we know.” 


The essential operations of this Association and of similar associations 
of wholesalers in other districts have been founded on and largely made possible 
by the trade policies of the Imperial Tobacco Company of Canada which are 
typified by the price agreements of its sales company reviewed in Section IV 
of this report. Methods adopted by the Imperial Tobacco Company, its sales 
subsidiary and other suppliers of tobacco products in the enforcement of these 
agreements are outlined in the following accounts of action taken with respect to 
the Alberta Trading Company and the National Fruit Company, of Edmonton. 


Tue ALBERTA TRADING CoMPANY CASE 


Enforcement in Alberta of price-fixing regulations governing the selling 
of tobacco products to the public is shown in practical operation in the case 
of the Alberta Trading Company. This firm, established in Edmonton in 1912, 
operates a mail order and retail grocery business, with a turnover of about 
$80,000 to $90,000 a year. Its principal business consists of selling general mer- 
chandise including tobacco in Northern Alberta and Northern British Columbia 
to customers at outlying points, represented by miners, railway section men, 
lumbermen, trappers and others. Assorted shipments are made to these cus- 
tomers as ordered, in sufficient quantities to permit economy in transportation 
charges. 

ie the latter part of August, 1937, the Alberta Trading Company issued its 
September mail order circular, which included several brands of tobacco in 
half-pound containers listed at prices from 35 cents to 69 cents. These prices 
were from four cents to six cents less per half-pound package than the retail 
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prices listed by the manufacturers of the tobacco at that time. On learning of 
this, H. Fazackerley, a director of H. H. Cooper, Limited, Edmonton, whole- 
sale grocers who had been supplying the Alberta Trading Company, called 
on the manager of the Alberta Trading Company and informed him he would 
be unable to buy tobacco if he did not bring up his prices. On August 30, 1937, 
H. Fazackerley, as secretary of the Northern Alberta Tobacco and Confectionery 
Jobbers’ Association, wrote to H. J. Beveridge, Saskatoon, secretary of the 
Western Canada Jobbers’ Association, as follows:— 


“Many thanks for your prompt action in giving attention to the matter of the 
Alberta Trading Company and the Royal Canadian Tobacco Company, and we are 
glad that your complete file was received by us this morning, as Mr. Haywood, of 
the Imperial Tobacco Company was in our office, asking what action had been taken. 

We would respectfully ask you to press this matter to a satisfactory conclusion 
and that you have the definite assurance of the Alberta Trading Co. their practice of 
cutting tobacco prices has been definitely stopped. Otherwise, Mr. Haywood has 
intimated to us that any jobber who sells The Alberta Trading Co. or any other 
Retailer who is cutting the price, will immediately have his ‘A’ agreement cancelled. 
Naturally, we don’t want anything like this to happen to any Jobber. 

Mr. Haywood is now leaving for the Peace River Country and will be back in 
town on Saturday, at which time he will contact the writer, and expect to have the 
definite assurance of the Alberta Trading Co. that everything has been satisfactorily 
straightened out.” 


With reference to this letter C. U. Haywood, of Calgary, branch manager 
of the Imperial Tobacco Company, wrote as follows on November 19 to J. M. 
O’Brien, Montreal, sales manager of the company, stating he practically had 
to force this issue with the association:— 


“T have read with a great dea! of interest, your letter of November 16th in con- 
nection with the Alberta Trading Company, and I think you will agree with me that 
the letter which Mr. Fazackerley wrote to Mr. Beveridge certainly bears out my state- 
ment to you that I find the H. H. Cooper Company Limited very reluctant to take any 
action, and in connection with this matter I hadi to practically force the issue with the 
Northern Alberta Tobacco Jobbers’ Association. I was very dissatished with the manner 

‘in which they handled the situation up there, and so informed Mr. Flavin and Mr. 
Fazackerley to this effect some time ago. 

Mr. Fazackerley certainly takes my name in vain in his letter to Mr. Beveridge, 
but as suggested, I will keep this matter confidential. 

The reason that this question was taken up with the Western Canada Jobbers’ 
Association according to information which was given to me, is that the Northern 
Alberta Tobacco Jobbers’ Association first took up the question of the Alberta Trading 
Company selling Virginia Shorts at 35¢ with the Royal Canadian Tobacco Company, 
and received assurance from the Royal Canadian Tobacco Company that the Alberta 
Trading Company who was a direct account of the Royal Canadian Tobacco Company 
would receive no further goods from them. This promise, however, was not kept by the 
Royal Canadian Tobacco Company’s western representative, Mr. Riley, and in view of 
this, the Northern Alberta Association then took the matter up with Mr. Beveridge, 
with a view to having him also bring pressure on the Royal Canadian Tobacco Company.” 


After H. H. Cooper, Limited, had refused to sell tobacco to the Alberta Trading 
Company the latter firm was able to buy for a short period from certain whole- 
sale fruit houses in Edmonton handling tobacco products. After further action 
by the Imperial Tobacco Company of the type reported in the above two letters, 
the Imperial Tobacco Company’s Alberta branch manager reported in a letter 
to the sales manager of the company:— 

“For your information please note that the jobbers in Alberta are now refusing to 
sell tobaccos, etc., to the ‘Alberta Trading Co.’, 118th Avenue, Edmonton, Alberta. This 
Company has been, cutting the prices on all half pound tins of tobacco. Copy of this 
letter 1s not being kept on file at this office.” 


The Alberta Trading Company during following months made unsuccessful 
efforts to buy tobacco from wholesale suppliers in Edmonton, Winnipeg and 
_ Vancouver. The W. H. Malkin Company, Limited, Vancouver, wrote as follows 
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to the Alberta Trading Company on October 18, 1937, in reply to the latter 

firm’s request to be sold about two hundred dollars worth of tobacco, to be 
shipped from Vancouver :— 

“We are today in receipt of a letter from our representative, Mr. Forman, with 

reference to shipping you tobacco. We regret that at the present time we are unable 

to do so, as your name has been forwarded to us by the Imperial Tobacco Company as 


an account to whom we cannot ship. We regret very much that this should be the case 
and have no doubt that this matter will be settled satisfactorily in the very near future.” 


This situation was discussed in Vancouver by the sales manager of the Malkin 
Company, the British Columbia branch manager of the Imperial Tobacco Com- 
pany and the vice-president of the Tuckett Tobacco Company, and as a result 
the sales manager of the Malkin Company wrote to the Alberta Trading Com- 
pany on October 27, stating his department’s previous letter required “some 
further explanation because the statement made therein regarding the Imperial 
Tobacco Company is misleading’. He continued, “Our decision not to ship 
tobaccos to you was and is simply in line with our settled policy that we do not 
endeavor to compete with the Alberta Jobbers in tobacco lines, and therefore we 
_do not wish to open any new accounts in Alberta in connection with tobaccos. 
We feel that we should like you to have this explanation of our position in the 
matter”. The fact was that, prior to the Malkin Company salesman’s call on 
the Alberta Trading Company in the regular course of his visits for orders, he 
had received a letter from his head office in Vancouver, dated September 29, 
stating that the Imperial Tobacco Company’s manager at Vancouver had called 
with reference to shipping tobacco to the Alberta Trading Company and had 
asked the Malkin Company to refuse any such orders. 

The Imperial Tobacco Company’s Alberta manager, C. U. Haywood, 
reported to his head office in Montreal in December, 19387, that the Alberta 
Trading Company was securing tobacco supphes from another Edmonton retailer, 
and that steps were being taken to determine who this other retailer was and to 
stop his supplies. .On February 4, 1938, in another letter to the sales manager of 
the Imperial Tobacco Company, Mr. Haywood reported, following initiative in 
the matter taken by the Imperial Tobacco Company, “that the Northern Alberta 
Tobacco Jobbers’ Association has now located the retailer who is supplying the 
Alberta Trading Company, and the jobbers are therefore refusing to supply any 
more tobacco products to this retailer’. Joseph Lyman, operating a retail 
grocery store in Edmonton, and dealing in large part with farmers, stated as a 
witness that he had taken quantities of potatoes from farmers for which he gave 
credit on their grocery accounts and in turn sold the potatoes to Edmonton 
wholesale fruit houses from which he received groceries as required in payment. 
In these grocery orders he undertook to secure additional tobacco supphes which 
he turned over in part to the Alberta Trading Company for cash, until stopped 
by being refused supplies in the same manner as the Alberta Trading Company. 
A summary of Mr. Lyman’s evidence with regard to these credit deals is afforded 
by the following extract:— 

“Q. Why, Mr. Lyman, were you buying potatoes in any such quantities?—A. 
Because I had a demand for it. 

Q. From?—A. From the wholesalers to supply Government needs for relief. 

Q. Oh, yes, the wholesalers were able to take your supply. Were there opportu- 
nities to buy from your customers? Were the farmers urging you to buy potatoes?— 
A. Naturally I got them by the dozen. 

Q. He has something with which to buy goods, that 1s, potatoes, and you are giving 
him goods?—A. Yes, this particular man needed cash, whose cheque I have here—needs 
the cash to pay his rent so I promised him I would raise the money that he needs. 
That is a cash deal but there are numbers of other farmers who take credit or who 
take trade for it. 

Q. Meaning that there will be a credit to them in your books?—A. Yes. 

(). And they will take goods in return?—A. Yes. 
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Q. Did you have to find a market for these potatoes?—A. Yes. 

Q. And, generally speaking, you .could not sell them for cash but had to take a 
credit in the wholesale?—A. Yes. 

Q. And taking credit in the wholesale and getting goods for somebody else worked 
out satisfactorily for you?—A. Yes, and to finance my business. 

Q. As a matter of fact, there is a surplus of potatoes and they are hard to market ?— 
A. Yes, the farmers are coming in by the dozens. This one has a car load—that one 
has several sacks. 

Q. They are in substantial quantities?—A. Yes.” 


It may be seen that by the methods which have been outlined above the 
enforcement of tobacco price-fixing has been extended beyond urban districts 
and even to purchases in pioneer areas distant from regular retail stores, while 
retailers unwilling to conform to the requirements of a combination as to the 
terms on which they should sell tobacco products are cut off from their sources 


of supply. 
Tue Nationat Fruir Company CAsE 


The formal operation of the system of imposing penalties upon wholesale 
tobacco distributors for alleged violation of the Jobbers Association Agreement 
is demonstrated in the action taken with regard to the National Fruit Company, 
Edmonton, in May, 1938. Following receipt of a letter of May 11 from the 
Northern Alberta Tobacco Jobbers’ Association recommending that the National 
Fruit Company be penalized for a period of sixty days for violation of the Jobbers 
Selling Arrangement, Charles U. Haywood, manager in Alberta for the Imperial 
Tobacco Sales Company, wrote on May 13 to the National Fruit Company, 
Edmonton, in the following terms, cancelling its privileges of wholesaling Imperial 
goods: — 


“Pursuant to the last paragraph of our Agreement with you, Form ‘A’, dated 
March 24, 1937, we hereby notify you that the same Agreement is hereby terminated.” 


On May 13 this proposed cancellation had been reported by Mr. Haywood by 
telegram to the Imperial Tobacco sales manager at Montreal, and in a personal 
letter to him on the same day Mr. Haywood wrote: — 


“Please be advised that we received a letter from the Northern Alberta Tobacco 
Jobbers’ Association recommending that the National Fruit Co. be penalized for a period 
of 60 days for violation of the jobbers selling arrangement. 

According to information given to me the National Fruit Co. have been selling fruit 
to the Central Buying Agency of the Alberta co-operative stores on condition that the 
National] Fruit were to receive the tobacco business of the co-operative stores 100 per cent. 

ne have accordingly written the National Fruit to-day cancelling their ‘A’ Agree- 
ment form.” 


This firm’s suspension from the jobbers’ list was accordingly entered in the 
Imperial Tobacco Company’s suspension record at Montreal. Three days later 
Mr. Haywood received a letter of May 14 from the Northern Alberta Tobacco 
Jobbers’ Association advising that there was an error in their previous letter of 
May 11, and that the penalty should have read fifteen days instead of sixty days; 
and on May 23 he wrote to the Imperial Tobacco Company sales manager, Mr. 
J. M. O’Brien, as follows: — 

“Attached please find copy of letter received from the Northern Alberta Tobacco 

Jobbers’ Association on which we will make no comment. 


We are accordingly to-day forwarding ‘A’ Agreement to the National Fruit at 
Edmonton for their signature.” 


The copy enclosed showed the following communication from the Northern 
Alberta Tobacco Jobbers’ Association, written after a meeting of the association 
held on May 19, and dated at Edmonton May 20, 1938: — 


“To: All Tobacco Manufacturers: 
We recommend that the National Fruit, Branch of the Consolidated Fruit Co. Ltd., 


Foe be reinstated and their name placed on the list of ‘A’ accounts, at your 
option 
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A further note of May 25 from the Calgary office of the Imperial Tobacco 
sales organization to the company’s sales department at Montreal recorded the 
reinstatement of the penalized firm and its renewed undertaking to conform to 
eg tas ae of the Imperial Tobacco Sales Company’s price agreement for 
jobbers: — 


“ Please note we have added to our list of ‘A’ accounts National Fruit Company 
(Branch of Consolidated Fruit Co. Ltd.), Edmonton, Alberta. This account was suspended 
from the active list for violation of the Agreement, and the penalty was reduced’ by the 
Northern Jobbers’ Association.” 


It may be noted as signifying in some degree the attitude of the Imperial 
Tobacco Company and of the local association that the action taken in this matter 
by the Northern Alberta Tobacco Jobbers’ Association and the Imperial Tobacco 
Sales Company, the most important participants in these overt acts, was taken 
after the hearings held in Edmonton in March and in Ottawa in April in this 
investigation, when representatives of these two organizations were examined as 
principal witnesses. 

Two statutory declarations dated May 10, 1938, in the matter of the Northern 
Alberta Tobacco and Confectionery Jobbers Association Selling Agreement 
relating to tobacco had been made at the initiation of these penalty proceedings, 
the first by W. J. DeWilde, wholesale tobacconist at Ponoka, Alberta, and the 
second by J. F. Ellis of the Brown Fruit Company at Wetaskiwin. The first 
declaration was as follows: — 


“J, William Joseph DeWilde of the Town of Ponoka, in the Province of Alberta, 
wholesale tobacconist, do solemnly declare, that: — : 

1. That I am a member of the Northern Alberta Tobacco Jobbers Association ; 

2. That for more than fifteen years I have been selling tobacco and tobacco 
products to the Ponoka Cooperative Association, Limited, as a jobber or whole- 
saler, selling virtually one hundred per cent of their tobacco requirements during 
that time; 

3 That about six weeks ago my representative, Lester H. Sayers, called at 
the office of the said store for the purpose of obtaining their order in the usual way. 

4. That I am informed and verily believe that on that occasion he was informed 
by the buyer that the said Company would no longer buy their requirements from 
me aS an arrangement had been effected by virtue of which they were buying 
through one, Smeaton, in Edmonton, and by virtue of which they would receive 
also concessions in the matter of prices on fruit as an inducement to buy their 
tobacco requirements through the said Smeaton; 

5. That my representative was informed that the said arrangement was 
effected with National Fruit Company, Limited, Edmonton, Alberta.” 


In the second declaration it was set out that, after selling the United 
Farmers of Alberta Co-operative Store at Wetaskiwin practically all their 
tobacco products during the past eight years, Mr. Ellis was informed on or 
about April 1 last that other arrangements had been made with Mr. Smeaton 
of Edmonton, that since then the former had sold no goods to this Wetaskiwin 
account, and that the information he had secured was that the goods were being 
shipped by the National Fruit Company of Edmonton. On June 3, 1938, 
CG. U. Haywood of the Imperial Tobacco Sales Company wrote to the secretary » 
of the Northern Alberta Tobacco Jobbers’ Association reporting the removal 
of the Wetaskiwin U.F.A. Co-operative Association, Limited, from the list 
of accounts entitled to buy cigars direct from Imperial Tobacco Sales Com- 


pany of Canada. 


IV. PRICE AGREEMENTS OF IMPERIAL TOBACCO SALES 
COMPANY 


The agreements among wholesalers as members of a tobacco jobbers’ 
association, and the statutory declarations of the Northern Alberta Association 
which members or employees of each wholesale firm may be required to make 
as to adherence to this agreement, are subsidiary to a third form of document 
for the control of prices of tobacco products which appears in the agreement, 
referred to above, which the Imperial Tobacco Sales Company requires to 
be signed by each wholesaler to whom it sells. By means of the latter form of 
written agreement, and agreements along similar lines required from all regular 
distributors buying such goods from Imperial Tobacco Sales Company of 
Canada, Limited, the Imperial Tobacco Company formally and directly under- 
takes not only to enforce the selling prices which it fixes for wholesale and 
retail distributors of products of its own manufacture, but also to prevent 
dealers handling Imperial goods from selling tobacco or cigarettes made by 
any other manufacturer except at prices fixed by such other manufacturers 
or their distributors. Terms used in the Sales Company’s price agreements are 
defined as follows:— 

“(a@) ‘Goods’ will mean cigarettes, tobacco (cut and plug), little cigars, cigarette 
papers and snuff distributed by distributors or manufacturers andi ‘ Imperial Goods’ 
will mean similar goods distributed by the Seller. 

(b) ‘Jobbers’ Selling Prices’ will mean the prices for the time being fixed by the 
Seller or other distributors or manufacturers at which their respective goods will 
be sold tc Dealers and set forth in Price Lists published by the Seller or other 
distributors or manufacturers from time to time. 

(c) ‘Retail Prices’ will mean the prices for the time being fixed by the Seller or 
other distributors or manufacturers at which their respective goods will be sold 
to consumers and set forth in Price Lists published by the Seller or other distributors 
or manufacturers from time to time. 

(d) ‘Dealer’ will mean a store, canteen, club or other place where a stand for the 
sale of Goods at Retail Prices is maintained.” 


The ten provisions of the written agreement between the Imperial Tobacco 
Sales Company of Canada, Limited, the Seller, and a buyer who is a jobber 
dealing in such goods at wholesale only, to which the two parties “ mutually 
covenant and agree,” are: — 


“1. That the purpose of this Agreement is to promote fair trade practices and to 
eliminate unfair cut price competition amongst Jobbers and retail Dealers. 

2. That the Seller hereby appoints the Buyer as a Jobber of Imperial goods upon 
the conditions hereinafter set forth; such appointment to continue so long as this 
Agreement remains in force. 

3. That the Buyer may sell Imperial Goods and Goods of other distributors or 
manufacturers (if permitted by them) to institutions at Jobbers’ Selling Prices when 
such Goods are intended for free issue. 

4. That the Buyer may sell at Jobbers’ Selling Prices Imperial goods to Jobbers 
recognized by the Seller, and Goods of other distributors or manufacturers (if permitted 
by them) to Jobbers recognized by such distributors or manufacturers. 

5. That save as hereinbefore provided the Buyer will sell Imperial Goods and’ Goods 
of other distributors or manufacturers, regardless of quantity only to Dealers and only 
at the respective Jobbers’ Selling Prices. 

6. That the Buyer will not exchange with any Jobber or Dealer any Imperial Goods 
for other Goods or vice versa. 

7. That the Buyer will not, at any time, sell or supply Imperial Goods or Goods 
of other distributors or manufacturers to any Dealer who is selling or proposes 
to sell such Goods at prices other than the respective Retail Prices, and the Buyer under-- 
takes promptly to notify the Seller of the name of any such Dealer. 
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_ 8. That the Buyer will firmly maintain Jobbers’ Selling Prices and will not sell 
directly or indirectly any Imperial Goods or Goods of other distributors or manufacturers 
at other than such prices, and will not attempt to evade the meaning or spirit of this 
Agreement in any way and in particular by making any allowance or rebate of any 
kind or by offering or promising any inducement such as money, matches, coupons, 
deals, free goods or any present or future bonus or discount that would directly or 
indirectly constitute a concession in such prices. 

9. That the buyer may sell Cigars only to a Dealer or Jobber. 
10. That this Agreement may be summarily terminated at any time by notice in 
writing given by either party to the other party.” 


The agreements of the Sales Company with its “Class B” accounts and 
“Class @” accounts are similar in effect, except that a “B” account is “a Retailer 
dealing in such goods both at retail and wholesale,” and a “C” account gaye 
Retailer dealing in such goods at retail only.” Cigars, which are not included 
as “Goods” in the “A” and “B” agreements, are so included in the “C” or direct 
retail agreements. 

It will be seen that the definition of “Jobbers’ Selling Prices” is such that 
by item 5 the company undertakes to prohibit the jobber, so long as this 


“agreement is in force, from selling cigarettes, cut or plug tobacco, little cigars, 


cigarette papers or snuff produced by any manufacturer, except at jobbers’ 
selling prices to dealers fixed by the manufacturer of such goods or by his 
distributor. Similarly, the definition of “Retail Prices” and “Dealer” are such 
that by item 7 of the agreement the jobber is prohibited from selling to any 
retailer who sells any of these classes of tobacco products produced by any 
manufacturer at retail prices other than retail prices fixed by the manufacturer 
or by the manufacturer’s distributor. The jobber also undertakes promptly 
to notify the Imperial Tobacco Sales Company of the name of any retailer 
who is selling or proposes to sell such tobacco goods made by any manufacturer 
at prices other than fixed retail prices. These provisions appear to extend far 
beyond any reasonable interest which the Imperial Tobacco Company might 
have in the prices at which products of its own manufacture were resold to 
retailers and consumers. They appear to amount to a highly unwarranted 
regulation of the distribution of products of other manufacturers, with the 
effect of substantially eliminating price competition in the wholesale and retail 
distribution of practically all tobacco products throughout Canada, since agree- 


ments of this nature have been put into effect by this company not only in 


Alberta but throughout the Dominion. 
The Imperial Tobacco Company’s large proportion of the total sales of the 
industry, maintained by the company’s forceful selling methods, extensive 


advertising and other means including restrictions upon competition indicated 
in this report, makes it practically impossible to carry on business successfully 


as a wholesale or retail tobacco dealer without the right to handle this com- 
pany’s products. Under the terms of these agreements, any wholesale or 
retail dealer handling Imperial goods is debarred from competing in price with 
any other wholesaler or retailer in the sale of any single type of such tobacco 
goods made by any manufacturer. The purpose of the agreement as stated 
in its first item appears therefore not to be the real purpose. Its purpose and 
effect in these respects would be more accurately stated if the item were to read 
—<That the purpose of this agreement is to eliminate price competition 
amongst Jobbers and retail Dealers in respect to Imperial Goods and Goods of 
other distributors or manufacturers.” 

The classification of retailers into three groups, indirect retailers, direct 


| retailers and retailers with jobbing privileges, provides fertile ground for 


monopolistic discrimination and favouritism based on factors including the 


 retailer’s willingness to feature Imperial goods in preference to those of other 


tobacco manufacturers. Cases have been reported in this inquiry where a 
tobacco retailer on the Imperial Tobacco “C” or direct retail list featured 
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goods of other tobacco manufacturers including discontinued lines at lower 
prices which were approved by their manufacturer and was removed from this 
list, and where a retailer not on the Imperial “C” list and featuring goods 
of other manufacturers was promoted to the “C” list, with the understanding 
that he would thereafter give prominent display to Imperial Tobacco products. 
Retailers able to buy direct from the Imperial Tobacco Sales Company 
receive, as already indicated, an extra gross profit of about five per cent as 
compared to retailers buying from wholesalers, while retailers with jobbing 
privileges are entitled to buy at the same prices as wholesalers. | 

When questioned on reasons for direct sales by the Imperial Tobacco Com- 
pany to some retailers and refusal to sell direct to others the company’s vice 
president in charge of sales stated as follows in part:— 


“Q. What is the general dividing line between retailers, we will say, who buy from 
Imperial Tobacco and retailers who buy from jobbers? What volume is necessary for a 
retailer to buy direct from Imperial?—A. There is no stated volume. 

Q. Is there no approximate volume? What general rule or practice do you follow? 
—A.I think the only way I can answer that is to say that it 1s an old Spanish custom 
that has been in the tobacco business ever since I have had anything to do with it. A 
sales manager or a branch manager gets the idea that he wants to sell a certain retailer 
who is progressive, has a nice location or a certain volume of business. He recom- 
Tne to us that he wants to sell him. Sometimes we put him on the list, sometimes we 

on't. 

Q. Why do you put him on—if you do put him on?—A. It is very hard to say why. 
The system is built up over a period of years and’ it is a vicious circle. Say one of our 
competitors might open a retail account and we think that, in order to get in on the 
ground floor, we might have to sell him—and there you go. 

Q. And the volume of Imperial and its subsidiaries in Canada represents what per- 
centage of the business?—A. As you have asked me a figure, would it not be better 
if I didn’t guess at it? 

Q. Yes, if you can’t give any rough figure?—A. Well, it varies so much—it might be 
so much on cigars, so much on tobacco, so much on cigarettes. As you have asked 
certain information and as I am under oath, I would rather get it from the information I 
have given you. If you want me to guess, I will try. 

Q. No, I don’t want you to try. It is over 75 per cent at any rate?—A. Now you are 
speaking of the total volume. Taking everything into account, I don’t think it is over 
75 per cent. 

Q. Approximately?—A. Yes, I might say approximately.” 


In the preferred classes of retailers throughout Canada entitled to buy 
all lines direct from the Imperial Tobacco Sales Company there are now some 
4,600 accounts. About 350 of these retailers buy at jobbers’ prices and may 
carry on both wholesale and retail trade. The company sells to some 680 
accounts in Canada as wholesalers only. . Wholesale and retail accounts 
entitled to buy all lines direct from Imperial Tobacco Sales Company were as 
follows as at June 30, 19381:— 


Retailers 
Wholesale with Retail 
—- only jobbing only 

privileges 
Maniiaimec Prov 1nCe sine cade cean ok &eactona cele ee ee ee a 101 46 1,406 
Quebec woe tua 6b ace REPRE Oe ea cepa Re Seo ad ee ae eee 166 183 2,180 
Ontarios aver 6 in. Jo Rath | Sober ee etl yh. aah os eee ene Bre: 221 84 457 
Western Provinces on, gas es ca 4 ek Re ee ee 194 41 OPAL 
Lotal stand oiuielia sale cet: Bota eee eee 682 354 4, 264 


_ In the case of cigars alone, approximately 4,140 retailers in addition to 
those included in the above table were permitted to buy direct from the 
Imperial Tobacco Sales Company. In this table separate or branch whole- 


1 Exclusive of Dominion and provincial government institutions, certain transportation companies, 
and two institutes for the blind. 
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sale establishments are listed as separate accounts. The opposite applies to 


| the record of firms selling only at retail, principal chain retail companies being 


classed as single accounts in each province or district. In contrast to these 
preferred direct accounts it is estimated that ordinary retailers of tobacco 
products, buying from jobbers, number between 50,000 and 60,000. In some 
cases retail firms not permitted to buy direct from the Imperial Company do 
a considerably greater volume of business in tobacco products than other firms 
which are allowed to buy direct. 

When written price agreements between the Imperial Tobacco Sales Com- 
pany of Canada and wholesalers and retailers of tobacco products were first 
introduced in 1934, these agreements were even more comprehensive and drastic 
than now. The company then undertook also to require wholesalers of its 
products to secure a similar signed agreement from every retail dealer buying 
Imperial tobacco products from jobbers. This more cumbersome plan was first 
adopted by the company in the province of Quebec and efforts were made to 
introduce it into other provinces. These original agreements aroused such 


“opposition in the wholesale and retail trade and elsewhere that they were 


finally revised to their present form. The original Form “D” agreement, for 
retail dealers buying from jobbers, included, in addition to requirements along 
the same lines as those now imposed upon direct retailers, the following:— 


“Tf at any time, any Imperial Goods in the possession of the Dealer are, in the 
opinion of the Distributor’s representative, in a damaged, deteriorated or unsaleable 
condition, such goods shall, at the request of the Distributor, be forthwith delivered to it. 
The Distributor [Imperial Tobacco Sales Company of Canada Limited] will allow the 
Dealer the fair net value, as determined by the Distributor, of any goods delivered to 
the Distributor under the provisions of this paragraph. 

8. On the termination of this Agreement the Dealer shall, at the request of the 
Distributor, deliver to or to the order of the Distributor all Imperial Goods then unsold 
in the possession of the Dealer. If, in the opinion of the Distributor, the goods so 
delivered are in a saleable condition the Distributor shall pay the Dealer an amount equal 
to the total price of such goods based on the then current Jobbers’ Selling Prices; 
together with transportation charges, if any, but if such goods are, in the opinion of the 
Distributor, in a damaged, deteriorated or unsaleable condition the Distributor -will allow 
the Dealer the fair net value of such goods as determined by the Distributor. 

9. The decision of the Distributor as to the fair net value of any goods delivered to 
it as aforesaid shall be final and binding upon the Dealer. 

10. This Agreement may be summarily terminated at any time by notice in writing 
given by either party to the other party except as concerns the rights of either party in 
connection with acts, matters or things done, committed, omitted or suffered by either 
party before such termination.” 


Provisions similar to these appeared in the Company’s original forms of “A”, 
“B”, and “C” agreements, for jobbers, jobber-retailers, and retailers buying 
direct from the Sales Company, respectively. Under the title “Sales by Seller 
to Buyer” all wholesale and retail firms buying from the Imperial Tobacco Sales 
Company under these agreements were required to agree further:— 


“(q) That so long as this Agreement remains in force and subject to the provisions 
hereinafter in this Clause 2 contained, the Seller [Imperial Tobacco Sales Company 
of Canada, Limited] will sell to the Buyer, at Net List Prices, such quantities of 
Imperial Goods as the Buyer may, from time to time, order. 

(b) That notwithstanding anything herein contained the Seller shall be under no obliga- 
tion to fill all or any orders for Imperial Goods received from the Buyer, and the 
Seller may, in all cases, accept or refuse any order in its absolute discretion. 

(c) That the Seller shall be under no liability for failure or inability to supply Imperial 
Goods to the Buyer or for any delay in shipment of such goods. 

(d) That no order received by the Seller from the Buyer shall be deemed to have been 
accepted by the Seller until the goods covered by such order shall have been actually 
shipped by the Seller. 

(e) That the Buyer shall be active in the sale of Imperial Goods required by consumers 
and dealers, and subject to the terms of this Agreement shall fill and satisfy promptly 
and properly orders received and consumer demand for such goods.” 
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In spite of the Imperial’s disclaimers of liability to its customers under the 
above clause, such buyers were also required to agree, under the heading, “Stock 
of Goods”, etcetera, to the following provisions as they might be applicable to 
them :— 


“(a) That the Buyer shall at all times carry a representative assortment of Imperial 
Goods sufficient to enable the Buyer to supply promptly consumer demand and to 
fill promptly orders for same which he may receive in the regular way from dealers 
or which may be sent or handed to him by the Seller or Seller’s representatives. 
Orders sent or handed to the Buyer by the Seller or Seller’s representatives shall be 
filled by the Buyer exactly as received. If any such orders are not filled by the 
Buyer, the Seller shall be notified forthwith and' the unfilled order or orders returned 
to the Seller with a statement of the Buyer’s reasons for their non-fulfilment. 

x OK Ox 

(f) That the Buyer shall permit any representative of the Seller at any time during 
business hours to examine the Buyer’s stock of Imperial Goods and to do any work 
necessary in the opinion of such representative in connection with same.” 


Other provisions of these agreements of 1934 which were applicable to 
wholesalers or direct retailers as the case might be, follow, and tell their own 
further story of these arbitrary requirements:— 


“Price Lists :— 

(a) That the Seller may make such changes in the Net List Prices, Jobbers’ Selling Prices, 
and Retail Prices of Imperial Goods as it may deem advisable at any time with or 
without notice. Such changes may be made only by the Seller and on making any 
and every such change the Seller will supply to the Buyer new prices which shall be 
binding on the Buyer for all purposes of this Agreement. 

(b) That any tobacco Price List issued to Dealers by the Buyer shall include the full - 
line of Imperial Goods at Jobbers’ Selling Prices current at the time of issue and that 
copies of such Buyer’s Price List will be furnished’ by the Buyer to the Seller promptly 
upon issue. 

(c) That the Buyer will return to the Seller forthwith on demand by the Seller, the 
Buyer’s copy of this Agreement, and also all Price Lists, Dealers’ Agreements (Form 
‘D’), or other documents in Buyer’s possession relating to Imperial Goods, such 
Agreements, Price Lists and other documents always being and remaining the 
property of the Seller. 

SETTLEMENT oF ACCOUNT :— 

That the Buyer shall settle his account with the Seller promptly when due and in 
accordance with the terms of the Seller. Failure on the part of the Buyer to make such 
settlement shall constitute a breach of this Agreement. 

STATUTORY DECLARATIONS :— 

That the Buyer shall, at the request of the Seller, promptly furnish the Seller (a) 
with a statement covering the details of any sale or sales of Imperial Goods made by the 
Buyer; and (6) with an undertaking on the part of the Buyer that he will rigidly adhere 
and to carry out the prices, terms and conditions of this Agreement and that he will 
obtain from his employees a similar undertaking to this effect before such employees sell 
or offer for sale Imperial Goods. Any such statement or undertaking shall be furnished 
when required by the Buyer to the Seller, by way of Statutory Declaration, being in 
effect an affidavit, and shall be made by such member of the Buyer’s firm (or Company 
officer if the Buyer be a limited company) or by such traveller or other person in the 
Buyer’s employ as may be designated by the Seller and such Statutory Declaration shall 
be in whatever form the Seller may require. 

BreACcH oF AGREEMENT :— 


That failure on the part of the Buyer to fulfill any condition herein contained shall 
be considered as a breach of this Agreement.” 


After a reading of the foregoing conditions which the Imperial Tobacco 
organization in 1934 sought to impose upon the trade, the terms of the present 
selling agreements of the Imperial Tobacco Sales Company may seem to be 
stipulations largely in the interests of the trade as well as the interests of the 
Imperial Tobacco Company. When the latter agreements, however, are viewed 
as they now stand it will be seen that while in the letter of the agreements they 
are somewhat less burdensome to the wholesale and retail trade itself, they are 
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equally effective in their essential features of fixing prices to dealers and con- 
sumers and in assisting in the maintenance of the monopolistic position of the 
Imperial Tobacco Company. When the trading position of a corporate organ- 
ization supplying three-quarters of the Canadian tobacco market is buttressed 
by a sweeping agreement respecting not only its own products but those of other 
manufacturers as well, with penalties involving the cutting off of supplies of 


Imperial goods for breaches of the agreement, it is clear that the distributor, 


either jobber or retailer, has little option but to conform to the trading policies 


of the dominant company. 


In the light of the information already summarized in this report, the chief 
purposes and results of the combination established and developed from 1934 
up to the present time in the province of Alberta, as in other areas, may now be 
stated to be briefly the substantial elimination of price competition in the 
wholesale distribution of tobacco products, restrictions as to the number of 
firms entitled to buy tobacco products from the manufacturers, and an extension 
of the former degree of control exerciseci by the Imperial Tobacco Company over 


‘broad features of the entire system of distribution of tobacco products, including 
the enforcement of fixed prices to be charged by retailers to consumers. 
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V. TRADE COMBINATIONS IN THE SALE OF 
TOBACCO PRODUCTS 


The system of jobbers association agreements originally introduced in 
Western Canada under the sponsorship of the Imperial Tobacco Company was — 
subsequently established in a similar manner in Eastern Canada, when an ~ 
earlier form of “ Jobbers’ Selling Arrangement ”’ was put into force in Ontario 
in 1926. In 1934, with and under the impetus of the Imperial Tobacco Com- 
pany’s campaign to assert its leadership in trade policies and establish direct | 
price agreements with all firms selling its products, the foundation was laid for a — 
substantially uniform application of a program of price-fixing and trade 
‘restrictions which now extends to all provinces in Canada. A wholesale tobacco 
‘distributors’ association in the province of Quebec was reorganized in 1934, © 
during which year the Imperial Tobacco Company expended $3,500 to assist in | 
defraying expenses of this association. In February, 1935, a meeting of a — 
number of wholesale tobacco distributors from principal cities throughout 
Canada was held in Montreal with representatives of the principal tobacco 
manufacturers. One outcome of this meeting was the establishment of whole- 
sale tobacco distributors’ associations in the Maritime Provinces and Eastern — 
Quebec. | 

“Independent”? tobacco manufacturers, generally speaking, lacked the 
financial resources and the thoroughly established position in the trade possessed - 
by the Imperial Tobacco Company which would have enabled them to effectively 
resist the trend of the trade restrictions established over this period. W. C. | 
Macdonald, Inc., as the largest manufacturer outside of the Imperial companies, © 
made strenuous efforts to retain their fully independent position and the right to 
sell at competitive prices and terms of sale. In the spring of 1935 the Macdonald — 
company reduced the retail price of cigarettes in Western Canada in offering — 
two brands in packages containing twenty-one cigarettes instead of the usual 
twenty, without extra cost per package to the consumer and with an extra © 
gross profit of 6:4 per cent per package for retail distributors. Again in the ~ 
summer of 1935 in the province of Quebec the Macdonald company made a ~ 
further reduction in consumers’ prices in offering a leading brand of its cigarettes — 
at twelve for ten cents instead of the usual ten for ten cents. The Imperial — 
Tobacco Company advised the trade that if it had to meet this competition it 
would reduce the profit margins of wholesalers and retailers, and a delegation of © 
wholesalers from Western Canada and elsewhere met in Montreal in August and, 
in interviews with the Macdonald company and other manufacturers, objected 
to the company’s price reduction. The organized opposition to this move was 
accompanied by the introduction by the Macdonald company of a similarly 
priced brand in Ontario at twenty-four cigarettes for twenty cents, with an extra 
profit margin per package to the retail distributors. Other manufacturers stated 
they would find it necessary to follow the course proposed by the Imperial 
Tobacco Company. Further meetings of manufacturers and representatives of 
jobbers’ associations were held in Montreal from November 4 to 8, 1935. The 
outcome of this heavy pressure was a tardy but fairly effective conformity by — 
the Macdonald company with the provisions of a common policy for the principal 
tobacco manufacturers. This policy was set out in a memorandum dated 
November 8, 1935. 

The tobacco jobbers’ associations now consisted of thirteen associations or 
branch associations, covering the following districts: British Columbia, North- 
ern and Southern Alberta, Northern and Southern Saskatchewan, Manitoba, 
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Ontario, including Northwestern Ontario, Eastern and Western Quebec and, in 
three branches, the Maritime Provinces. It is of interest to note that, following 
the arrangements reached in Montreal in November, 1935, a copy of the memo- 
/randum of November 8, prepared without title, signature or any other identifi- 
cation except its date, was mailed later in the same month by each of these 
associations to tobacco manufacturers with a covering one-sentence letter reading 
to the effect of “ Enclosed you will find memorandum dated November 8, 1935, 
| for your information ” or ‘‘ Enclosed you will find memorandum dated November 
| 8, 1935, for your information and guidance.” The “Memorandum of November 
| 8, 1935,” after provisions for the elimination of all premium cards and premiums 
by June 30, 1936, except premium cards in cigarettes to be redeemed for playing 
-eards on a limited basis only, and provision for the discontinuance of “ all don- 
ations of free goods to banquets, smokers, charitable institutions, social and 
similar affairs,’ read as follows:— 


“Effective July 1, 1936, discontinue packing cigarette papers, pipe cleaners, or any 
article other than the tobacco itself in all tobacco packages and tins. 

Effective December 31, 1935, the manufacture of sizes of packages of popular 
priced cigarettes to be hmited to the following, with one exception: — 

5s, 10s, 20s (Pouch Packing only), 25s, 50s, 100s. 

The exception referred to in the previous paragraph is that a 24s package be 
permitted for the Montreal Sales Tax area, thereby enabling the retailer to sell the 24s 
package at 25 cents tax inclusive, provided that should a similar tax become’ effective in 
other areas this 24s package may be used, and further provided that in areas where 
the tax may be greater than 1 cent per package the number of cigarettes per package 
may be reduced by one cigarette for each 1 cent of tax. 

It is felt that a manufacturer is entitled to individuality in packages; furthermore, 
the matter of patent mghts is involved. It is believed that just so long as no manu- 
facturer will take advantage of its competitor by introducing some very expensive 
form of package, this item should not be insisted upon. ; 


CLASSIFICATION OF ACCOUNTS :— 

Definition —Resale Prices to mean Jobber’s Selling Prices. 

Ten per cent Trade Discount to mean the spread between the Jobber’s Cost 

Price and Selling Price. : 

Effective January 1, 1936, ‘A’ and ‘B’ accounts to be invoiced at Jobber’s Resale 
Prices subject to a Trade Discount of not less than 10 per cent. 

Effective January 1, 1986, ‘C’ accounts to be invoiced’ at Jobber’s Resale Prices 
subject. to a Discount of 5 per cent only. 

That the provisions of this memorandum to be effective for a term of five years 
unless changes in Excise or other taxes or other fundamental economic changes occur in’ 
which case a Conference should be held for the purposes of carrying on with this arrange- 
ment with modified conditions that such changes might warrant. This memorandum is 
admittedly not applicable should some organization with odd packings of cigarettes enter 
the market in a material way.” 


This important agreement covered the classification of the manufacturers’ 
customers into two main price groups, and the practical elimination of the price 
concession to consumers involved in the premium systems whereby premium cards 
packed with tobacco products had been redeemable in sets for various articles, 
| and the standardization of sizes of packages of popular priced cigarettes, thereby 
providing for closer uniformity in their prices to the public. This agreement 
_was followed by a reorganization of the pricing system of leading manufacturers 
in 1936, under which cut tobaccos, other than those of the Macdonald company, 
were priced to the trade on the basis of a dozen packages of tobacco rather than 
| per pound, and scales of discounts off selling prices were set for each of the 
several classes of tobacco products and each of the four classes of distributors. 
The final main step in establishing the form of the western and eastern 
district jobbers’ associations, aside from more or less minor refinements and 
adjustments since, was taken at a meeting of representatives of tobacco jobbers’ 
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associations, held in Montreal from September 14 to 18, 1936. The principal and 
final item of the brief and circumspectly worded minutes of this meeting is as 


follows:— 


“4 MERCHANDISING POLIcY. . . 

The new Jobbers’ Selling Arrangement and Rules and Regulations were discussed: 
and approved and a statement of what the Meeting understands to be the ee 
Policy of Manufacturers was adopted, and the Secretary was instructed to send a copy 
to each Manufacturer.” 


In a letter dated September 22 to the secretary of each district jobbers’ 
association transmitting a copy of these minutes, H. J. Beveridge, as secretary, 


stated :— 

“Attached to the Minutes is a copy of the standard form of Jobbers’ Selling Arrange- 
ment, Rules and Regulations, Statement of Policy and a Summary thereof. The Meeting 
decided that only the Delegates attending the Meeting and the Secretaries should 
receive a copy of the Statement of Policy, but that all recognized Jobbers would be 
given a Summary of it, together with Jobbers Selling Arrangement, Rules and Regula- 
tions, and a copy of the Minutes. 

The Jobbers’ Selling Arrangement and Rules and Regulations were approved by all 
Delegates to the National Meeting and it was understood that all local Associations 
would hold Meetings at the earliest possible moment to put these forms into effect. In 
view of the fact that one of the objects of the new form of Jobbers’ Selling Arrangement 
is to have a uniform policy in respect of price maintenance and orderly merchandising 
throughout Canada, it was understood that no change whatever in the forms as submitted 


should be made by local Associations, with the exception that any Association which does 


not wish to have cigars covered by the Jobbers’ Selling Arrangement may delete the 
word ‘Cigars’ from the definition of tobacco products.” 


Leading up to this national meeting, a conference of the sales manager of 
the Imperial Tobacco Company with the president and secretary of the Western 
Canada Jobbers’ Association was held in Saskatoon, and telegrams were sent by 
the secretary of the Western Canada Jobbers’ Association on August 20, 1936, to 
the secretaries of the district tobacco jobbers’ associations, reading as follows in 
part:— 

“The time has now elapsed for the completion of all the arrangements agreed to 
amongst ourselves and with the Manufacturers over the period of the last three years. 
There are still matter to be dealt with arising out of those Memorandums. There is a 
strong feeling that a new Jobbers’ Selling Arrangement should be prepared, and a 
Memorandum coupled with the agreement applicable to all of Canada, and in addition 
there are other problems. of National character to be dealt with and embodied in the 


new Memorandum. Therefore, it is suggested that a meeting representative of all of 
Canada be held in Montreal beginning September 14, 1936.” 


This initial step was followed by a letter of August 25, 1936, from Mr. Beveridge 
of the Western Canada Jobbers’ Association to Mr. O’Brien in care of the Imperial 
Tobacco Sales Company at Calgary, as follows:— 


“Tam enclosing herewith a draft of a new Agreement Form; a draft of the Memo- 
randum, which you will note I have set up as one Memorandum for both the Wholesalers 
and the Manufacturers. My reason for drafting it this way was because of the amount 
of repetition there would be in preparing two separate memorandums. I am also enclosing 
a draft of the set-up for a National Organization, together with a very rough draft of 
the cost of setting up and maintaining a central office. I thought you would like to 
have this to check over while you were on your way here.” 


Further revision of drafts of this agreement and adoption of the final draft 
at the Montreal meeting was followed by a letter of E. C. Wood, of the Imperial 


Tobacco Company, Montreal, written to Mr. Beveridge on October 1, 1936, and 


including the following:— 


“The object of this note is to let you know that if there is anything we can do 
here to help you carry your work out to a conclusion, do not hesitate to call on us. 
It is understood you will send me a printer’s proof of the Jobbers’ Selling Arrangement, 
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and I will either telegraph or telephone you should I wish to make any suggestions 
before it goes to press. If you will get this proof off to me right away, there will be 
absolutely no delay.” 


In Mr. Beveridge’s reply, dated October 5, he stated:— 


“T am enclosing herewith printers proof of the Jobbers’ Selling Arrangement. . . . 
Advise me immediately after checking up, so that I can have the printed forms, together 
with the Minutes of the Meeting, and the Rules and Regulations, and the Summary of 
Policy of Manufacturers forwarded to each Local Association in the quantities set out in 
the list enclosed, the same day as your approval is received.” 


In confirming oral instructions for final revision of the Agreement Mr. Wood 
wrote as follows to Mr. Beveridge under date of October 8, 1936:— 


“Further to your letter of the 5th inst., this will confirm our telephone conversa- 
tion of to-day, whereby I gave you certain typographical corrections to be made on 
the Jobbers’ Selling Arrangement final proof. Attached is proof corrected as per our 
conversation. JI understand that this will be printed immediately and forwarded 
to the various Associations by the end of this week.” 


The amended “ Jobbers’ Selling Arrangement,’ adopted as indicated and 
now in foree in Alberta and in other provinces, was featured by the inclusion 
of an association agreement not to sell to retailers who failed to maintain 
fixed prices of tobacco products to consumers. The importance of this last 
move to close off more effectively the possibilities of price competition among 
distributors in the sale of tobacco goods to the public has already been indicated 
and need not be further elaborated here. The list of rules and regulations 
approved at the same meeting was prefaced by a statement that “ In accordance 
with clause 10, the following rules and regulations have been approved by the 
National Meeting of Jobbers’ Associations of Canada, and become part of the 
Jobbers’ Selling Arrangement.” Included in the “ Rules and Regulations ” are 
the following:— 

“1 That the attached summary of the individual statement of the policy of each 
Manufacturer to the National Meeting of Jobbers’ Associations is hereby accepted, 
approved, and incorporated as part of the rules and regulations. 

8. DonaTIONS— 

That Jobbers shall not make a donation of any kind of tobacco products. 


9. CUSTOMERS— 

That Jobbers shall not sell tobacco products to any customer who does not 
maintain the Retail Selling Prices as set out by each Manufacturer from time to 
time or as defined under the heading of Retail Price Cutting in the Jobbers’ Selling 
Arrangement. 

10. Importep Lines or Tosacco Propucts— 

That Jobbers shall handle imported lines of tobacco products in exactly the 
same manner as defined in the Jobbers’ Selling Arrangement and the summary of 
the policy of the Manufacturers for tobaicco products.” 


The Rules also limited the sale of tobacco products by wholesalers to 
retailers from truck warehouses, defined as “Any conveyance carrying a stock 
of tobacco products for sale and delivery from the said conveyance to the 
retailer at the retailer’s place of business at the time of sale.” As adopted at 
the meeting, the Rules prohibited the jobbers from selling to retailers from 
“travelling truck warehouses ” in Alberta, Saskatchewan, Manitoba and north- 
western Ontario; and permitted such sales in the remaining provinces, with the 
proviso that in the latter areas, except the province of Quebec, each such 
truck proposed to be added to the existing number should be treated by the 
manufacturers as though it were a new branch jobbing establishment. Later 
proposals to eliminate a number of jobbing trucks in the province of Quebec 
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were withdrawn recently. Amendments for the elimination of such jobbing 
trucks in Ontario in 1937 provided for their elimination in and west of Peter- 
borough by the end of 1937 and east of Peterborough by the end of April, 1938. 

The “Statement of Policy,” and “Summary of Policy of Manufacturers ” 
referred to above as incorporated as part of the “ Rules and Regulations” and 
thereby as becoming part of the “ Jobbers’ Selling Arrangement,” correspond in 
contents generally to the Western Canada Jobbers’ Association’s “‘ Consolidation 
of Memoranda in Effect as of June 30, 1936,” which has already been quoted 
in full. Additional provisions and adjustments shown in the “Statement of 
Policy ” include the following:— 


“For prompt payment (not to exceed 15 days from date of shipment) a maximum 
discount of 1 per cent may be allowed ‘C’ accounts.” 
“Before adding any new Jobbers or branches of a recognized Jobber to classifica- 
tions ‘A’ or ‘B’ we will consult with the Jobbers’ Association.” 
““ ASSOCIATION S— 
We recognize the following Jobbers’ Associations and approve of their price main- 
tenance and orderly merchandising policy :— 
The Western Canada Jobbers’ Association, comprising :— 
The B.C. Tobacco & Candy Jobbers’ Association ; 
The Edmonton Confectionery & Tobacco Jobbers’ Association; 
The Southern Alberta Confectionery & Tobacco Jobbers’ Association; 
The Northern Saskatchewan Tobacco Jobbers’ Association ; 
The Southern Saskatchewan Tobacco Jobbers’ Association ; 
The Manitoba Tobacco Jobbers’ Association ; 
The Twin Cities Tobacco & Confectionery Jobbers’ Association. 


The Ontario Wholesale Tobacco Distributors’ Association. 
The Province of Quebec Wholesale Tobacco Distributors’ Association. 
Association des Marchands de Tabac en Gros Districts de Québee et Lévis. 
Maritime Wholesale Tobacco Distributors’ Association comprising :— 
New Brunswick and Prince Edward Island Division; 
Nova Scotia Division; 
Cape Breton Division. 
Our policy as outlined herein will not be altered without first consulting with the 
Jobbers’ Associations interested.” 


Under the largely standardized form and operating methods of these 
associations, policies meeting with the approval of the Imperial Tobacco Com- 
pany and adopted as already outlined, have been enforced with the co-operation 
of the wholesalers’ associations. Wholesalers in turn received the benefits of 
restrictions upon the entry of newcomers into the business and of the elimination 
of a number of wholesale buyers in the reclassification of accounts which 
was effected in 19385 and 1936. The tobacco dealers deprived of their former 
right to purchase at wholesale prices were, of course, excluded from these 
monopolistic compensations in being classified as retailers only. ; 

In dealing with a plan for the formation of a National Association of 
Tobacco Wholesalers, which by this time had received exhaustive study and 
preparation and which was still under consideration up to the commencement 
of this investigation, Mr. J. M. O’Brien, sales manager of the Imperial Tobacco 
Company, referred to wholesalers’ benefits from the present combination in a 


letter of December 9, 1936, to the Secretary of the Western Canada Jobbers’ 
Association including the following:— 


“Tf you are not successful with the National organization, I do not believe you 
are going to be any more successful with the Western Canada Association, not because 
Mr. Millar and yourself have not done your utmost to make the Western Jobbers 
realize the value of a Western Association, but because of the indifference on the part 
of the local units. I happen to know there is opposition against both, and it is not 
any stronger against the National than it is against the Western Canada. I want to 
say this, however, that I am, if could be, more than ever behind the idea of a National 
organization. I do not seem to be able to get anywhere with local units. , 
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Business is good, and price maintenance conditions, thanks to our Company, are 
so satisfactory that a great number of jobbers feel all the work has been done and all 
they have to do from now on is simply ‘cash in.’ 

I bring one point to the attention of the local Association here, and another there, 
and so it goes, but regret to state that very little, if any, action is ever taken to see 
that matters are properly settled.” 


In addition to the removal of buyers from the wholesale list, a substantial 
number of Imperial Tobacco Company customers have been penalized and dis- 


—ciplined by temporary withdrawal of their right to purchase tobacco as already 
illustrated in the case of the National Fruit Company, Edmonton. In further 


illustration of this procedure one letter from the secretary of the Province of 


Quebec Wholesale Tobacco Distributors’ Association to tobacco manufacturers 
in 1936 may be cited, in which he stated that a Montreal jobber, at a meeting 


of the executive committee of the association, had been “found guilty of 
- supplying a price cutter and card giver.” As this was the third time this whole- 


saler had been before the committee 
“the Committee felt that they were unable to cope with this type of jobbing, as we 
get the same story each time, of sickness, poverty and other disturbance over which 


we have no jurisdiction and we would ask that the Manufacturers would take individual 
action in this case.” 


The advantages to the Imperial Tobacco Company in restriction of the 
number of distributors entitled to buy from the manufacturers are reason- 
ably apparent, when it is realized that the company relies on. these selected 
distributors for a substantial part of the execution of its price-fixing policies. 


_ The ordinary individual distributor buying from the Imperial Tobacco Com- 


pany must conduct his business, in so far as tobacco prices are concerned, on 
the basis of rules laid down in his written agreement with the Imperial Com- 
pany. The injury to the majority of efficient distributors and to the general 
public from a system which deprives consumers of price reductions arising 
from price competition among distributors on the basis of ordinary differences 
and improvements in operating efficiencies is equally evident. This is par- 
ticularly the case when coupled with an elaborately organized program which 
severely restricts the opportunities of independent manufacturers for build- 
ing up their business by establishing lower prices to the public on such goods as 
cigarettes of their own manufacture, in such price competition as they might 
otherwise be able to offer to a company manufacturing the greater part of the 
eoods supplied by the entire tobacco manufacturing industry. 


VI. CONCLUSION 


It has been shown in the present report that through a series of agree- 
ments in the tobacco trade which have been developed by and under the dom- 
inating influence of the Imperial Tobacco Company of Canada, price competi- 
tion among wholesale and retail distributors with respect to the sale of prin- 
cipal classes of tobacco products throughout Canada has been almost com- 
pletely eliminated. Practices leading to the substantial control of distributors 
prices, methods of distribution and the right to engage in the business of whole- 
sale distribution of tobacco products have been built up in the past three or 
more years to distinctly monopolistic proportions under the guiding influence 
of this company with the assistance of associations of wholesale tobacco dis- 
tributors. Other principal tobacco manufacturers have conformed to the main 
requirements of this system, and have been subjected to strong trade pressure 
on occasions when they have attempted to adopt a more independent policy 
of distribution or substantially reduce prices to the public without the approval 
of the combination. 

The chief method by whith this control of trade policies has been form- 
ally established is that of the written agreements under which the Imperial 
Tobacco Sales Company requires its customers to sell products of the Imperial 
Tobacco Company and those of other tobacco manufacturers at prices fixed 
by each of the several manufacturers, and agreements of wholesalers’ asso- 
ciations to adhere to selling prices fixed by manufacturers and to refuse to sell 
tobacco products to any retailers who might sell the same for less than simi- 
larly fixed prices to consumers. Through price discrimination of an undesirable 
nature and not based on the volume of dealers’ purchases, certain numbers of 
retailers, limited by agreement, are permitted to buy direct from manufacturers, 
while all other retailers may purchase only at higher prices from wholesale 
distributors. Entry into the wholesale business by firms whose possible entry 
is viewed with disfavour by the leading manufacturer and by existing district 
wholesalers has become increasingly difficult. Any other manufacturer of 
tobacco products must now conform closely to the policies written into the 
jobbers’ association *egulations if his hopes for distribution of his products on 
any substantial scale are to be realized. By these and related methods which 
have been set out in this report the degree of monopoly control attaching to 
the manufacture and sale by one company and its subsidiaries of approxi- 
mately three-quarters of the country’s supply of tobacco products has been 
enhanced to a point which has permitted high prices and the exaction of large 
profits at the expense of the public. 

The marked increase in recent vears in the use of Canadian raw leaf in the 
manufacture of tobacco products in Canada, with a much lower cost than that of 
imported leaf, has been accompanied by only a very gradual decrease in manu- 
facturers’ average selling prices. Cigarettes, which in the past three years have 
risen to new high levels in total quantities produced in Canada, and which 
constitute the principal class of tobacco products in point of net sales, are sold 
mainly in brands retailing at $1.00 per hundred cigarettes. In 1932, when the 
excise duty on cigarettes was reduced from $6.00 per thousand cigarettes to $4.00, 
the former retail price of $1.25 per hundred cigarettes was reduced to the present 
$1.00 price, and the slight reduction not represented by the tax change was 
accounted for by a reduction in distributors’ margins made by the leading manu- 
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facturer. Except for reductions on one or a few brands at intervals prior to 
1936 by companies other than Imperial Tobacco Company and notably by the 
W. C. Macdonald company, the minimum retail price of cigarettes was main- 
tained at $1.25 per hundred cigarettes in the years prior to 1932 and has been 
held at $1.00 per hundred since. In the United States, where the excise tax is 
$3.00 per thousand cigarettes, and where price competition in the sale of tobacco 
products by distributors has not been stifled as here and no one manufacturer 
dominates the industry, a number of brands of cigarettes are sold at half of the 
minimum retail price here. These brands, retailing at half the Canadian price, 
or at 10 cents per package of twenty cigarettes, are reported to account for 
about ten per cent of the total value of United States cigarette sales. There has 
been little control by United States manufacturers of prices to consumers. The 
brands selling in the United States in largest volume in recent years, have sold 
at retail prices of approximately from 60 to 75 cents per hundred cigarettes, or at 
15 cents and less per package of twenty cigarettes. Average manufacturer’s sales 
value of all cigarettes sold by Imperial Tobacco Company of Canada, 
as stated by the company, exclusive of both excise and sales taxes, was 
$3.86 per thousand cigarettes in 1929, $3.23 in 1936 and $3.20 in 1937. The 
corresponding figures for cut tobacco per pound were reported as $1.06 in 
1929, 86 cents in 1936 and 85 cents in 19387. In 1929 the proportion of domestic 
raw leaf to total raw leaf used in the manufacture of tobacco products in 
Canada, as reported by the Dominion Bureau of Statistics, was 59 per cent, 
while in 1936 it had risen to 85 per cent. In the case of cigarettes the proportion 
of domestic raw leaf to total raw leaf used had risen from 34 per cent in 1929 to 
_ 80 per cent in 1936. For the same vears, net profits of Imperial Tobacco Com- 
pany of Canada were shown at $5,862,000 in the company’s year ended Sep- 
tember 30, 1929, $6,058,000 in the calendar year 1936 and $6,489,000 in 19373. 

Distributors generally have not been active in insisting upon the right to sell 
at lower than these fixed prices. While there have been complaints against the 
methods of control represented by the Imperial agreements, the distributors for 
the greater part appear to consider it to their immediate advantage to have 
guaranteed margins of gross profits and to be relieved of the necessity of com- 
peting in price in the services they render. Such escape from the need of reckon- 
ing with normal price competition in the operation of one’s business might appear 
attractive to any group of distributors. The Imperial Tobacco Company has 
expressed itself as decided!y in favour of these present: policies of control, which 
were introduced largely at its initiative and are being enforced largely through 
its insistence and support. But it is not sufficient justification for a price or 
trade combination policy to claim that it is satisfactory alike to manufacturers 
and wholesale distributors who shape the policy and administer it in their own 
interests. The interests of the ultimate buyer of the product must be considered. 
Under this system the consumer is deprived of that element in competition among 
dealers which is his most effective safeguard and is exposed to the costly elements 
which are characteristic of non-price competition. | 

The system of price maintenance, involving fixing of resale prices, certain 
standardization of packaging and other uniformity in trade practices, has un- 
doubtedly contributed toward the lessening of price competition among manu- 
facturers on important classes of tobacco products. Rivalry between manu- 
facturers for the patronage of consumers continues but the emphasis is now 
thrown on more extensive advertising and the provision of additional services 
and other selling facilities, all of which tend to increase the national cost of 


1 After all charges and expenses, including income tax, and including the profits of subsidiary 
companies only to the extent of dividends declared by such subsidiaries and applicable to the 
holdings of the Imperial Tobacco Company of Canada. 
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merchandising in the industry. The extent to which advertising costs in the 
tobacco industry have developed is shown in the evidence given before the Price — 
Spreads Committee in 1934 by an officer of the Imperial Tobacco Company, who 
stated: “I do not hesitate to tell you that during the three years of my con- 
nection with the Imperial Tebacco Company we have spent approximately 
ihree and one-half million dollars in salesmen’s salaries and expenses and nine 
and a half million dollars in advertising our brands.’’4 

One effect of these arrangements is that no tobacco or cigarettes made by © 
any manufacturer may be sold by a wholesale or retail dealer in Canada handling 
products of the Imperial Tobacco Company unless they are sold at prices fixed 
by the manufacturer. Not only are all tobacco products in Canada required to 
be sold to the public at fixed prices, barring negligible exceptions, but in the 
case of the leading class represented by cigarettes about ninety-five per cent of 
all cigarettes in Canada are sold at one identical price to all consumers, with 
this price enforced regardless of source of manufacture, quantity, or any other 
consideration. Reference has already been made to obstacles in the way of 
independent manufacturers seeking to sell any brands below this fixed price. If 
a dealer reduces the fixed price of any tobacco product so much as by giving 
even a paper folder of matches, the Imperial company under its written agree- 
ments will refuse to permit him to buy any Imperial goods, even if the article so 
reduced in price is the product of some other tobacco manufacturer. The 
seriousness of this penalty is manifest when it is recognized that inability to 
handle Imperial brands means the practical elimination of a dealer whose busi- 
ness consists mainly of tobacco products. 

On the basis of the information secured in this investigation and summarized 
in this report it is my opinion that the suppression of competition which has 
been effected in this industry is distinctly against the public interest, and that 
it is against the public interest to leave it to one company or to any group of 
firms to proceed in this manner in setting aside the controls which operate 
generally under a competitive system, as well as in deciding who may engage 
in selling tobacco products and on what terms and in dictation by one company 
of the prices at which products of its manufacture constituting the greater part 
of the products of the entire industry shall be sold to the public by all distri- 
butors. Apart from its direct effect on prices and profits, it is submitted that 
this suppression of competition is in itself against the interest of the public, 
both in its hampering effect on reasonable freedom of enterprise and in the longer- 
term economic loss to the community arising from such private monopolistic 
regulation of an important industry. The basic position of the law with respect to 
trade combinations of this class, and the practical reasons for this position, 
are believed to be broadly indicated in the following passage from the reasons 
for judgment in a case appealed to the Supreme Court of Canada: ? 


“The state assuredly has the right to withdraw its aid from him who plots with 
another to deprive his fellow-men of the reasonable expectations each of them is entitied 
to cherish if the ordinary results of competition are allowed that free scope upon which 
so much of prosperity and happiness of the dwellers in a free country hangs.” 


This investigation arose primarily from conditions in the province of 
Alberta where, as in other provinces, retailers have been refused or prevented 
from securing supplies of tobacco products from wholesalers or manufacturers, 
and wholesalers and would-be wholesalers have been similarly refused supplies, 
for the purpose and with the result of maintaining fixed prices and monopolistic 
trade restrictions. The nation-wide spread of these restrictions, effected and 


* Minutes of Proceedings and Evidence, p. 1910. 


9 


*Shragge v. Weidman, 46 Can. SCR. 1. 
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made possible essentially by the policies of the Imperial Tobacco Company of 
Canada, has been shown in this report. It is my conclusion that a combine 
within the meaning of the Combines Investigation Act exists in the distribution 
of tobacco products and that the Imperial Tobacco Company of Canada, Limited, 


_ and the Imperial Tebacco Sales Company of Canada, Limited, and the Northern 


Alberta Tobacco and Confectionery Jobbers’ Association have been parties 
and privy to and have knowingly assisted in the formation and operation of 
this combine. 


F. A. McGREGOR 
Commissioner, Combines Investigation Act. 


Orrawa, August 31, 1938. 
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ANNEX I 
FORM OF AGREEMENT 
BETWEEN MEMBERS OF ASSOCIATIONS 
OF WHOLESALE TOBACCO DISTRIBUTORS 


ENTITLED 


“ JOBBERS’ SELLING ARRANGEMENT ” 
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JOBBERS’ SELLING ARRANGEMENT 
MEMORANDUM OF AGREEMENT MADE AT 
on this day of 1936 
BETWEEN 


SECT?) PMCAM SONS] BE OKO F el 6 XOX SAAN ol Ske SORA 8 xe, T eee 4Kelsh's, (0) ve'Ke; e'hener altel ie S07 06) er ete lateral sista tele 
ee 


(hereinafter called the “Association”) 


OF THE FIRST PART; 


AND 
ONO vi REE AEE APY eR RRR mir Dae hs YEA Ran Ieee 
(hereinafter called the “Jobber’”) 
Reoteecemeveicress) (Pie BRP: ROE eh Be eevee lee MNBATI CVOWIN oes a ie eee eee ae 
Roe RRP) Gere Tet ed, EI hes ath Plies teat Rat te, 


OF THE SECOND PART. 
Wuereas the Jobber is a wholesale dealer in tobacco products; and 


Wuereas the present agreement is entered into with a view to improving conditions 
in relation to trade in Cigarettes, Tobacco, Snuff, Cigars, Little Cigars and Cigarette Papers 
(hereinafter referred to as “tobacco products’’) ; 


Now, THEREFORE, THIS AGREEMENT WITNESSETH that the Jobber, in consideration of the 
benefits and advantages which will accrue to him from the activities of the Association 
hereby covenants and agrees with the Association and with each and every person, firm 
or corporation who may sign the present agreement :— 


1. That he will sell tobacco products only to the recognized retail trade and only to 
those in the said trade who are maintaining retail prices and carrying on orderly mer- 
chandising, save that he may sell tobacco products of any Manufacturer at Jobbers’ Selling 
Prices to other Jobbers who are recognized distributors of such Manufacturer. 


2. That he will not sell any tobacco products at prices less than the Jobbers’ Selling 
Prices set out in Price Lists issued by Manufacturers from time to time. 


3. That he will not grant a discount in any shape or form on any tobacco products 
and, without limiting the generality of the foregoing, will not offer any other goods at 
prices or on terms which, in the opinion of the Investigating Committee hereinafter referred 
to, constitute an inducement to prospective purchasers of tobacco products; or offer free 
goods of any kind or give a discount on any goods, part of which discount might be 
deemed to apply to any tobacco products, and if at any time he grant a discount on other 
goods, tobacco products shall not be included, but shall, at all times and under all conditions, 
be sold at net prices with no discounts for cash or otherwise. 


4. That he will not sell or offer for sale any tobacco products on terms of payment 
exceeding the maximum of thirty days from date of shipment. 


5. That he will not solicit or accept orders for, or make deliveries of, tobacco products 
on Sunday. 

6. (a) That in respect to shipments of tobacco products destined to any point in the 
Provinces of British Columbia, Ontario (excluding the districts of the Twin Cities Tobacco 
& Confectionery Jobbers’ Association and the Manitoba Tobacco Jobbers’ Assocation), 
Quebec, Nova Scotia, New Brunswick and Prince Edward Island, shipping charges may be 
prepaid. 

(b) That in respect to shipments of tobacco products destined to any point in the 
Provinces of Alberta, Saskatchewan, Manitoba and the districts of the Twin Cities Tobacco 
& Confectionery Jobbers’ Association and the Manitoba Tobacco Jobbers’ Association in 
Ontario, shipping charges may be prepaid to Recognized Jobbing Points only; shipping 
charges to other destinations must be F.O.B. shipping points with the understanding that 
allowance may be made to equalise shipping charges with the rate existing between the 
‘nearest Recognized Jobbing Point and the destination. 
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7. That it is understood: 

(a) The expression “recognized retail trade,” when used herein, means merchants who 
are regularly dealing in tobacco products, and who operate a store, club, canteen, or other 
place, where a stand is maintained for the sale of tobacco products at retail prices. Vending 
machines and Peddlers shall not be considered as part of the retail trade. “Peddlers” means 
individuals or companies who, carrying a stock of tobacco products with them, call on 
consumers at their homes or places of business and offer such products for sale. ; 

(b) “Retail Price Cutting’ means the making of a discount, allowance or rebate of 
any kind and, without limiting the generality of the foregoing, includes offering or promising 
any inducement such as money, matches, coupons, deals, free goods of any kind, or any 
present or future bonus or discount that might be deemed to constitute directly or indirectly 
a concession in retail prices and/or permitting the operation of a punch board or other 
game of skill or chance or mixed skill and chance which entitles any player to receive any 
tobacco products. 

(c) “Retail Prices” means the prices from time to time set out in Price Lists published 
by Manufacturers at which their respective tobacco products will be sold to consumers. 

(d) “Shipping Charges” means, in the case of shipments made by rail, the rates ap- 
proved by the Board of Railway Commissioners for Canada, and in the case of shipments 
made by truck, the prevailing trucking rates between the point of shipment and destination, 
less any equalization on account of competitive Jobbing points, the charges'in both cases 
to include the weight of product and packing. In the case of a Jobber operating his own 
delivery service or employing a private delivery service, shipping charges shall be com- 
puted and charged’ on the basis described in this paragraph. 

8. That he will be responsible for the actions of his travellers and employees, and 
agrees that all infringements or irregularities by them of this Agreement shall be the same 
as if committed by him. 


9. (a) That he hereby agrees to and approves of the appointment by the Association 
of an Investigating Committee with full powers to enquire into any alleged violation by the 
Jobber of any of the provisions of this Agreement. The Jobber agrees to be bound by the 
decision of that Committee. 

(b) If at any time in the opinion of the majority of the Committee, he has failed to 
fulfil any of his undertakings herein, the Committee may recommend to the Manufacturers 
that they sell him only at Jobbers’ Selling Prices, for such period as the Committee may 
deem adivisable, or at. the option of the Manufacturers they close his account for the same. 
period, and he further agrees that the Manufacturers may act upon such recommendation. 

(c) In the event of any Manufacturer selling him at Jobbers’ Selling Prices, he agrees 
that so long as such prices remain in effect he will purchase the products of such Manu- 
facturer only from that Manufacturer. 

(d) In the event of any Manufacturer refusing to sell him, or closing his account, he 
agrees that so long as such restrictions remain in force, he will not purchase such Manu- 
facturer’s products from another Jobber. ' 


(e) He further agrees that he will not supply any Jobber (including any branch of the 
Jobber’s own business) with any tobacco products by sale, exchange, loan or otherwise 
during such time as such Jobber is not purchasing tobacco products at Jobbers’ Cost Prices. 

10. That he will comply with, and be bound by, all rules which may from time to 
time be made by the Association dealing with fair trade practices and orderly merchandising 
in relation to tobacco products, and that such rules, when so made and a copy sent to the 


Jobber by registered mail, shall form part of this Agreement as fully as if set forth at 
length herein. 


11. This Agreement shall remain in force until terminated by notice in writing by 
either party to the other. 


IN WITNESS WHEREOF this Agreement has been duly signed by both parties hereto. 


Cue os) 50% oe bh Sie as fo 
6 0 ae fe We) eye 
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(Witness) (Jobber sign here) 
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ANNEX II 


FORMS OF AGREEMENT. 
BETWEEN 


IMPERIAL TOBACCO SALES COMPANY OF CANADA 
LIMITED AND DIRECT BUYERS 


FORM “A” JOBBERS DEALING IN TOBACCO GOODS AT WHOLESALE 
ONLY. 


FORM “B” RETAILERS DEALING IN TOBACCO GOODS BOTH AT 
RETAIL AND WHOLESALE. 


| FORM “C” RETAILERS DEALING IN TOBACCO GOODS AT RETAIL 
ONLY. ) 
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FORM “A” 


SELLER’S COPY 


Memorandum of Agreement made at 
on this day of 193 


BETWEEN : 


IMPERIAL TOBACCO SALES COMPANY OF CANADA, LIMITED 
(hereinafter calied the “Seller’’) 


OF THE FIRST PART: 


(Nate). oc ccs oll son calenem panels arb oo seca etiam wre csie ye ce olmye eels ae ke te tt ee a 
(hereinafter called the “Buyer’’) 

(Street Address)... 5.0. bs0 bows ve not tleee eiebibleindy ail oslen «2 > 9 art) cgi snag 

CTOWD 0) fcc) bile hs Ta es a eee ee eee (Province) .. 5 eee ee 


OF THE SECOND PART: 
Wuerras the Seller is the distributor of those certain goods hereinafter described; 
ANnp wHeErEAs the Buyer is a Jobber dealing in such goods at wholesale only; 


Now, THEREFORE, THIS AGREEMENT WITNESSETH that the parties hereto mutually covenant 


and agree as follows:— 


DEFINITIONS: 


In this Agreement, unless there is something in the subject or context inconsistent there- 


with, the words and expressions following will have the following meanings, namely :— 


(a) “Goods” will mean cigarettes, tobacco (cut and plug), little cigars, cigarette papers and 
snuff distributed by distributors or manufacturers and “Imperial Goods” will mean 
similar goods distributed by the seller. 

(b) “Jobbers’ Selling Prices” will mean the prices for the time being fixed by the Seller 
or other distributors or manufacturers at which their respective goods will be sold to. 
Dealers and set forth in Price Lists published by the Seller or other distributors or 
manufacturers from time to time. 

(c) “Retail Prices” will mean the prices for the time being fixed by the Seller or other 
distributors or manufacturers at which their respective goods will be sold to con- 
sumers and set forth in Price Lists published by the Seller or other distributors or 
manufacturers from time to time, 

(d) “Dealer” will mean a store, canteen, club or other place where a stand for the sale of 
Goods at Retail Prices is maintained. 


Words importing the singular only will also include the plural and vice versa, and words 


importing persons will include individuals, firms and corporations and vice versa. 


1, That the purpose of this Agreement is to promote fair trade practices and to eliminate 
unfair cut price competition amongst Jobbers and retail Dealers. 

2. That the Seller hereby appoints the Buyer as a Jobber of Imperial Goods upon the 
conditions hereinafter set forth; such appointment to continue so long as this Agree- 
ment remains in force. 

a That the Buyer may sell Imperial Goods and Goods of other distributors or manu- 
facturers (if permitted by them) to institutions at. Jobbers’ Selling Prices when 
such Goods are intended for free issue. 

A, That the Buyer may sell at Jobbers’ Selling Prices Imperial Goods to Jobbers recog- 
nized, by the Seller, and Goods of other distributors or manufacturers (if permitted 
by them) to Jobbers recognized by such distributors or manufacturers. 

5. That save as hereinbefore provided the Buyer will sell Imperial Goods and Goods of 
other distributors or manufacturers, regardless of quantity, only to Dealers and 
only at the respective Jobbers’ Selling Prices. 
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6. That the Buyer will not exchange with any Jobber or Dealer any Imperial Goods for 
other Goods or vice versa. 

7. That the Buyer will not, at any time, sell or supply Imperial Goods or Goods of 
other distributors or manufacturers to any Dealer who is selling or proposes to sell 
such Goods at prices other than the respective Retail Prices, and the Buyer under- 
takes promptly to notify the Seller of the name of any such Dealer. 

8. That the Buyer will firmly maintain Jobbers’ Selling Prices and will not sell directly or 
indirectly any Imperial Goods or Goods of other distributors or manufacturers at 
other than such prices, and will not attempt to evade the meaning or spirit of this 
Agreement in any way and in particular by making any allowance or rebate of any 
kind or by offering or promising any inducement such as money, matches, coupons, 
deals, free goods or any present or future bonus or discount that would directly or 
indirectly constitute a concession in such prices. 

9. That the Buyer may sell Cigars only to a Dealer or Jobber. 
10. That this Agreement may be summarily terminated at any time by notice in writing 
given by either party to the other party. 


IN WITNESS WHEREOF this Agreement has been duly signed by both parties hereto. 


IMPERIAL TosAcco SALES CoMPANY OF CANADA, LIMITED. 


(Witness sign here) (Buyer sign here) 


~ 
64318—4 
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FORM el 8 Sd 


SELLER’S COPY 


Memorandum of Agreement made at 
on this day of 193 


BETWEEN : 


IMPERIAL TOBACCO SALES COMPANY OF CANADA, LIMITED 
(hereinafter called the “Seller’’) 
OF THE FIRST PART: 
AND: 


COIN hemes) aE AP OPM, aE ocd Sh. cyte Aenea ere Wace nas ne Nene fete ee eee ods Oh eee Hie coe slnlele Mleraigene plage 
(hereinafter called the “Buyer’’) 


(Street Address)he ces, Ligih waa Seetelied ny te ean a TR a Aes Re 
{EE pion ha wet il oho mealh etna seo Rnb i he ied ey ae ees (Province)... 2. d2s8 yea eee eee 
OF THE SECOND PART: 
Wuereas the Seller is the distributor of those certain goods hereinafter described; 
Anp wHernas the Buyer is a Retailer dealing in such goods both at retail and wholesale; 


Now, THEREFORE, THIS AGREEMENT WITNESSETH that the parties hereto mutually covenant 
and agree as follows:— 


DEFINITIONS: 


In this Agreement, unless there is something in the subject or context inconsistent there- 

with, the words and expressions following will have the fcllowing meanings, namely :— 

(a) “Goods” will mean cigarettes, tobacco (cut and plug), little cigars, cigarette papers 
and snuff distributed by distributors or manufacturers and “Imperial Goods” will 
mean similar goods distributed by the Seller. 

.b) “Jobbers’ Selling Prices” will mean the prices for the time being fixed by the Seller or 
other distributors or manufacturers at which their respective goods will be sold to — 
Dealers and set forth in Price Lists published by the Seller or other distributors or 
manufacturers from time to time. 

(c) “Retail Prices” will mean the prices for the time being fixed by the Seller or other 
distributors or manufacturers at which their respective goods will be sold to con- 
sumers and set forth in Price Lists published by the Seller or other distributors or 
manufacturers from time to time. 

(d) “Dealer” will mean a store, canteen, club or other place where a stand for the sale of 
Goods at Retail Prices is maintained. 


Words importing the singular only will also include the plural and vice versa, and the 

words importing persons will include individuals, firms and corporations and vice versa. 

1. That the purpose of this Agreement is to promote fair trade practices and’ to eliminate 
unfair cut price competition amongst Jobbers and retail Dealers. 

2. That the Seller hereby appoints the Buyer as a direct retail Dealer with jobbing 
privileges of Imperial Goods upon the conditions hereinafter set forth; such appoint- 
ment to continue so long as this Agreement remains in force. 

3. That the Buyer may sell Imperial Goods and Goods of other distributors or manu- 
facturers (if permitted by them) to institutions at Jobbers’ Selling Prices when such 
Goods are intended for free issue. 

4. That the Buyer may sell at Jobbers’ Selling Prices Imperial Goods to Jobbers recog- 
nized by the Seller and Goods of other distributors or manufacturers (if permitted 
by them) to Jobbers recognized by such distributors or manufacturers. 

5. That the Buyer may sell cigarettes, tobacco (cut and plug), cigars, little cigars, 
cigarette papers and snuff to consumers, but only at the respective Retail Prices. 

6. That save as hereinbefore provided the Buyer will sell Imperial Goods and Goods of 
other distributors or manufacturers, regardless of quantity, only to Dealers and 
only at the respective Jobbers’ Selling Prices. 


- 
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7. That the Buyer will not exchange wi 

ot ge with any Jobber i 

keg other Goods or vice versa. ‘ Bes LSRen ay ee eee 

pe ca Buyer will not, at any time, sell or supply Imperial Goods or Goods of 

ot 2 stributors or manufacturers to any Dealer who is selling or proposes to sell 

____ such goods at prices other than the respective Retail Prices, and the Buyer under- 
‘asa takes promptly to notify the Seller of the name of any such Dealer. fh 

iB 9. That the Buyer will firmly maintain Retail Prices and Jobbers’ Selling Prices accord- 

ingly as sales are made to consumers or Dealers and will not sell directly or indirectly 

__ to consumers or Dealers, as the case may be, at other than such prices, and will not 
Zi attempt to evade the meaning or spirit of this Agreement in any way and in particular 

by making any allowance or rebate of any kind or by offering or promising any 

| inducement such as money, matches, coupons, deals, free goods or any present or 

~~ future bonus or discount that would directly or indirectly constitute a concession 

-. in such prices. 

. That save as hereinbefore provided the Buyer may sell Cigars only to a Dealer or 

Ses,. Jabber. 

11. That this Agreement may be summarily terminated at any time by notice in writing 

given by either party to the other party. 


N WITNESS WHEREOF this Agreement has been duly signed by both parties hereto. 


ImMpERIAL Tosacco Sanus CoMPANY OF CANADA, LIMITED. 


© gn acd SOLS Sra tg UNG ORONO MCR? CRO SCION I ce LCM SME CRM rac SOR a ear Cte Tce aD Ue ee Bay Ui 


(Witness sign here) (Buyer sign here) 
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FORM ‘“C”’ 
SELLER’S COPY 


Memorandum of Agreement made at 


on this day of 193 


BETWEEN < 


IMPERIAL TOBACCO SALES COMPANY OF CANADA, LIMITED 


(hereinafter called the “Seller’’) 
OF THE FIRST PART: 


CINE)... oe nis sles a.ripjs epeltin e ofdinvate mene ig tleinienbis ig eeyeie © Bye ae pielmnesang la + ata cia aman nee eee 
(hereinafter called the “Buyer’’) 

(Street Address) ...)s- 4 susend’sk tbau cease + aera db «ales Bodippse acre wea Sts pepeeectie sts) ae 

CEG wii) hae :ca Ob Lec Gad oe AT Pee as eee (Province) <s..+« sds oy aoe ae 


OF THE SECOND PART: 


Wuereas the Seller is the distributor of those certain goods hereinafter described; 
Anp wuHereas the Buyer is a Retailer dealing in such goods at retail only; 


Now, THEREFORE, THIS AGREEMENT WITNESSETH that the parties hereto mutually covenant 


and agree as follows:— 


DEFINITIONS: 


In this Agreement, unless there is something in the subject or context inconsistent there- 


with, the words and expressions following will have the following meanings, namely :— 


(a) “Goods” will mean cigarettes, tobacco (cut and plug), cigars, little cigars, cigarette 
papers and snuff distributed by distributors or manufacturers and “Imperial Goods” 
will mean similar goods distributed by the Seller. 

(b) “Retail Prices” will mean the prices for the time being fixed by the Seller or other 
distributors or manufacturers at which their respective goods will be sold to con- 
sumers and set forth in Price Lists published by the Seller or other distributors or 
manufacturers from time to time. 

(c) “Dealer” will mean a store, canteen, club or other place where a stand for the 
sale of Goods at Retail Prices is maintained. 


Words importing the singular only will also include the plural and vice versa, and words 


importing persons will include individuals, firms and corporations and vice versa. 


1. That the purpose of this Agreement is to promote fair trade practices and to eliminate 
unfair cut price competition amongst retail Dealers. 

2. That the Seller hereby appoints the Buyer as a direct retail Dealer of Imperial Goods 
upon the conditions hereinafter set forth; such appointment to continue so long as 
this Agreement remains in force. 

3. That all sales by the Buyer of Imperial Goods or Goods of other distributors or manu- 
facturers will, regardless of quantity, be made only at Retail Prices. 

4. That the Buyer will not exchange with any Jobber or Dealer any Imperial Goods for 
other Goods or vice versa. 

5. That the Buyer will firmly maintain Retail Prices and will’ not sell directly or indirectly 
any Imperial Goods or Goods of other distributors or manufacturers at other than 
such prices, and will not attempt to evade the meaning or spirit of this Agreement 
in any way and in particular by making any allowance or rebate of any kind or by 
offering or promising any inducement such as money, matches, coupons, deals, free 
goods or any present or future bonus or discount that would directly or indirectly 
constitute a concession in such prices. 

6. That this Agreement may be summarily terminated at any time by notice in writing 
given by either party to the other party. 


IN WITNESS WHEREOF this Agreement has been duly signed by both parties hereto. 


ImMpeRIAL ‘Topacco SALes COMPANY OF CANADA, LIMITED. 


see . 
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(Witness sign here) (Buyer sign here) 
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PREFACE 


The present study of Resale Price Maintenance in the 
Canadian Tobacco Industry represents an attempt to analyse 
the problem objectively and to state the economic points 
involved. The work was undertaken at the request of the 
Imperial Tobacco Company which has provided every possible 
co-operation. The writer is indeed indebted to the officers 
of the company for their assistance and for their stern 
insistence upon an impartial approach. The writer is alone 
responsible for the analysis developed and must accept 
responsibility for any imperfections; his main hope is to 
present fairly what economic science has to say on the 
problem and what, in the main, will be concurred in by 
fellow economists. 
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Cuapter I 


INTRODUCTION 


The object of the present study is to present impartially and accurately the economic 
conclusions which an economic analysis, based on accepted economic principles may throw 
upon the practice of resale price maintenance in the Canadian tobacco industry. This means 
that the effects of such a price policy upon the economy at large as well as more narrowly 
upon growers, manufacturers, and distributors must be considered. The present survey covers 
this scope although more emphasis is placed on the effects upon the manufacturing and 
distributing parts of the industry. A great deal of the material—official and otherwise—on 
the subject of resale price maintenance has been concerned with what might be termed 
“marketing” rather than with fundamental economic aspects of the problem. Both aspects, 
of course, must be included in any general and comprehensive analysis but the effort in 
this survey has been to get down to economic principles; the actual degree of success attained 
may be uncertain but the line of endeavour should be clear. 

Because this survey has been made for those engaged in the tobacco business and therefore 
familiar with the “common knowledge” of the trade, it has not been thought necessary to 
give the same amount of factual background as would be required for those unfamiliar with 
the industry. It is to be hoped that no essential facts have been omitted because of this 
procedure. As this study is concerned with resale price maintenance in the Canadian tobacco 
trade, many points and arguments involved in a consideration of resale price maintenance 
generally are not considered because peculiar conditions in the tobacco trade make them 
of little significance. It has been the intention, however, to include all general points which 
have relevancy for this analysis. 

The problem of resale price maintenance is essentially an aspect of the larger problem 
of monopoly! and is therefore, because it impinges upon public policy, also a problem in law. 
The present survey, however, is concerned primarily with the economics of resale price main- 
tenance in the Canadian tobacco industry rather than with legal aspects. The legal side may 
interject itself at times but is, from the present viewpoint, definitely subsidiary. However, 
a summary of the legal aspects by a competent authority is included in Appendix 1. 

Resale price maintenance may be defined as the practice of the manufacturer naming 
a price for his product at which all retailers must sell it. As the jobber or wholesaler stands 
between the manufacturer and the retailer, it is the usual practice, under resale price main- 
tenance plans, for the manufacturer to state the margin or mark-up which the wholesaler 
may add to his purchase price. A complete resale price maintenance plan starts with a 
given manufacturer’s price to the jobber, who marks it up a stated percentage and who, in 
turn, sells to the retailer at a set price; the retailer takes a given profit or mark-up and sells 
to the consumer at a set price. Frequently, general conditions of sale, discounts, credits, etc., 
are a part of the system in order to avoid hidden rebates and price cuts. Thus effective 
resale price maintenance includes every business concerned in the production and distribution 
of the product and must give a fixity to the price structure. 

The effectiveness of resale price maintenance plans depends to a great extent upon the 
methods used to enforce them. The methods vary from place to place and from time to 
time, depending upon the peculiar circumstances existing. The refusal to sell, the trade 
association, the stop list, and similar devices are the main methods of enforcing resale price 
practices, The economic effects of resale price maintenance may be the same irrespective 
of the method used to enforce the practice but the legal implications differ with the particular 
techniques used. Thus it may be legal to use one method of enforcing price maintenance 
but illegal to use some other method. It is in connection with the method of maintaining © 


*“(f) The Trade practices [resale price maintenance] into which we have enquired, 


impinge upon a much wider problem —the problem of monopolistic combinations and trusts — 
which 1s outside the scope of our reference. If, at some future time, the question of public 
policy in relation to this wider problem should be examined, the possibility of support being 
given by the price maintenance system and boycotts to monopolistic combinations and trusts 
ought, we think, not to be overlooked.” Restraint of Trade, Report of Committee appointed by 
the Lord Chancellor and the President of the Board of Trade to consider certain trade practices, 
(London: H. M. Stationery Office, 1931), p. 34, General Conclusions, section f. See also KE. T. 


Gretl “Resa ; : ; 
“ipsa Pe ate Price Maintenance and the Consumer”, American Marketing Journal, July, 
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the system that the legal aspects of the problem are important; indeed it is usually through 
the method or technique used to maintain the system that the courts become involved. 

The actual situation in the Canadian tobacco industry may be summarized. There are 
in Canada five main associations of wholesalers or jobbers such as the Western Jobbers’ 
Association, which include practically all the eligible dealers, and which are the immediate 
agents for enforcing the system of resale price maintenance. Membership in the association 
involves the acceptance of certain terms, which are set out in a formal agreement made 
between the jobber and his association and which include the right to disciplinary action. 
The form is standard for all associations and the clauses cover terms of sale, credit, discounts, 
prices, freight absorption, etc., so that the conditions of sale are pretty well standardized. 
On occasion, representatives of the jobbing association have national meetings for the 
purpose of making uniform conditions and contracts and for dealing with matters of common 
interest. 

If any concern is accused of price cutting, or violating any part of the contract, a com- 
mittee of the association investigates the case and makes its report to the association. 
If the charge is proved, the tobacco manufacturers are notified and they can, if satisfied 
with the complaint, inform the concern involved that it can buy supplies for a period— 
a month or so—only at jobbers’ selling prices; or they may close the account for a period. 
If the concern agrees to maintain prices, and abide by the terms of the contract, it may 
again be placed on the selling lists of the manufacturers. If a retailer should offend, the 
jobbers and manufacturers are requested to withhold supplies until the offences stop and 
a satisfactory agreement has been reached. 

The system also requires all wholesalers and direct retailers to sign price maintenance 
agreements with the Imperial Tobacco Company; the agreements with the other manu- 
facturers are only verbal ones. The Imperial contract requires the dealer—jobber or retailer 
—not only to maintain prices on the products of the Imperial Tobacco Company but 
also to maintain the prices on the products of all other manufacturers. The jobbers’ 
associations are financed by membership fees but on occasion some manufacturers may 
contribute funds to assist an association which is in financial difficulties* The manu- 

The general impression is that the jobbers’ associations are the backbone of the resale 
price maintenance system in the Canadian tobacco trade. And it is further believed that, 
if the associations should go, the system would go. On the other hand, some of the jobbers 
themselves have the opinion that the Imperial Tobacco Company is the vital pivot to the 
system and that without its co-operation, initiative, and vigilance, the system could not 
exist. It is quite probably true that both are essential to the system and that neither one— 
certainly not the jobbers—could maintain it alone, or at least without the greatest 
difficulty. The British experience confirms this? 

In general, resale prices on tobacco products appear to be well maintained through- 
out Canada and there is no wide-spread price cutting or violation of the uniform conditions 
of sale. Certainly, the officers of the Ontario Association of Wholesale Tobacco Distributors 
feel that price cutting is small and not serious. At the same time, there are always some 
few cases of price cutting going on, and very infrequently, sporadic outbreaks occur in the 
larger cities. It is probably true that only the constant vigilance of the active members 
of the trade keeps the problem in control. In general, however, one must conclude that 
price maintenance in the Canadian tobacco trade was well maintained throughout the 
depression and is well observed at the present time. 

This condition has existed fairly well for the last ten or eleven years but prior 
to that, its observance was not so wide. Before and during the war, there were efforts 
to institute and maintain resale price maintenance but the degree of success was limited, 
and from 1920 to 1925, price cutting was fairly common in parts of Canada. However, 
price maintenance proponents persisted, and in 1926 the Ontario tobacco trade was 


2Special Committee of the House of Commons on Price Spreads and Mass Buying, 
Pree aaiijs and Evidence (Ottawa: King’s Printer, 1934), Vol. II, p. 1827. 
facturers have no organization of their own. 

8 “TDespite serious efforts on the part of the Imperial Tobacco Company to check cutting, 
the representatives of the distributors assured us that price cutting had greatly increased during 
the preceding four or five years, and they expressed the view that unless drastic action were 
taken to prevent cutting the price maintenance system would break down, since when . 
enforced it was a danger rather than a help. . . ‘Since we heard evidence we understand that 
the Imperial Tobacco Company, in response to representations from the trade has changed ue 
policy in regard to co-operation with other manufacturers and with the distributors for the 
suppression of cutting; and that a Tobacco Trade Association representative of the a poe 
of the outside manufacturers and of the distributors’ organizations has quite recently been 
formed.” Restraint of Trade, p. 29. 
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re-organized and the system of resale price maintenance put on a more effective basis; 
conditions in other districts were tightened until the whole Dominion was pretty well covered 
and the present degree of control attained.4 

Although the present survey is concerned primarily with resale price maintenance in 
Canada, the experience and evidence from Great Britain and the United States has been 
drawn on extensively. The matter of resale price maintenance systems has been the subject 
of two inquiries in the United Kingdom since the war but neither one produced analyses 
or general conclusions of much weight. In the United States, there have been numerous 
public hearings, reports, inquiries, and general discussion on the subject; consequently, 
the United States presents more authentic and interesting material than any other country. 

Although an analysis of resale price maintenance could be in terms of each manu- 
factured tobacco product, the generalized nature of the business of the large producers 
makes it possible to discuss the economic effects of the policy as if there were but one 
tobacco product. This is the general position assumed here although in the main, cigar- 
ettes and cut tobacco, because of their importance, provide the illustrative material.5 


“Imperial Tobacco Company, Folders No. 8 
°See Chapter IV supra. if yea 
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Cuaprer II 


ECONOMIC ASPECTS OF RESALE PRICE MAINTENANCE 


The first point which should be emphasized is the social or community viewpoint of 
economics. Economics is the study of a community’s business activities from the view- 
point of their effects upon the economic welfare of the community. This approach can- 
not be too strongly insisted upon. Economics is not concerned primarily with the fortunes 
of one group or class but rather with the general community effects of policies and prac- 
tices. | Economists may as individuals have opinions as to public policy but economics 
1s eee with analysing—that is seeing—what the economic results of policies 
and practices are. 

In analysing the effects of policies and practices, economics takes as its test the 
effects of practices and policies upon the size of the national income, and, under certain 
conditions, upon the distribution of that income. It is, of course, realized that the measure- 
ment of the national income presents certain difficulties and that it is impossible to assess 
in money, or in terms of income, certain psychological returns; but these difficulties 
are reduced as far as possible and the national income is analysed and discussed in terms 
of the aggregate money income of the community. There is the final consideration, that, 
despite its limitations, this is the only quantitative method by which judgments respecting 
policies and practices may be made.1 

Although the national income is measured in terms of money, it is ultimately the flow 
of goods and services which comes into the hands of members of the community. Thus 
the national income may be resolved into the volume of production of goods and services; 
and the effects of any policy or practices are usually assessed in terms of its effects 
upon the volume of production in the relevant field. Because of this substitution, the 
practice of resale price maintenance may be analysed with respect to the narrower concept 
of production rather than the broader one of national income. The term “ production ” 
is used in its broad economic sense and includes services as well as the actual physical 
production of goods. ; 

Because of this interest in production and the common sense assumption that the 
value of production or income in any industry should be related to the amounts of land, 
labour, capital and management—all of which are summed up in the general term 
“resources ”—put into the industry, the economist is constantly interested in the distribu- 
tion of resources among the industries and occupations of the community. Fundament- 
ally, the means for production—resources—are scarce and because they are scarce, they 
must be economized. The price system is one method of allocating resources—they go 
to those places and activities where the price indicates that they can be most profitably 
used.2 Thus economics is constantly preoccupied with the distribution of resources and 
if a given distribution of resources maximizes the volume of production—that is the 
national income. noe ey 

As a rule, the public is interested in and dislikes the exploitation element in monopo- 
listic practices. That is, it resents the higher prices charged to itself. The economist is 
interested in this aspect but not to the same extent as in the distribution of resources. 
The reason for this is that in the first case, someone does get the income—if the monopo- 
list can charge higher prices the buyer’s loss is his gain—it is a transfer problem, for the 
income exists; but if the economic resources of the community are not used to maximize 
the national income, then the community has a loss for which there is no corresponding 
gain. Consequently, the economist is pre-occupied with the distribution of the com - 
munity’s resources among its industries, and the activities of each industry is analyzed in 
See osetia that certain concepts which are important in economic analysis should 
be clear and! that certain common terms which are used in economics should be defined and 
understood because they have in economic usage a precision which they do not have in 
their everyday use. One concept which is important m the present survey 1s unae of 
elasticity of demand. This idea is concerned with the relationship between changes in 
the price of a commodity and the consequent amount of change in the sales of the 
product. If the price of the product changes—say increases—ten per cent and the sales 


ig t Welfare (London: MacMillan, 1932), Chapters J-VIII. 
2 Oe Ciel Fe Bacial oe Kees York: Harcourt Brace, 1932), Chapter 1. 
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decrease twenty per cent, the commodity is said to have an elastic demand ; if in this case 
the sales should decrease five per cent, the demand would be termed inelastic. Or to 
explain the point in another and possibly simpler way, an elastic demand is regarded as 
one where, as the price increases, the aggregate volume of money spent on the product 
decreases; an inelastic demand is the reverse, that is as the price increases the aggregate 
volume of money spent on the commodity increases. In other words, the number of units 
sold decreases but the money sales increase. This is a simple exposition of a technical 
point which is very important in market analysis. 

The degree of elasticity depends on the number of uses for the product, the number 
and possibility of substitutes, and so on; further, the elasticity of demand for a product 
may be—probably is—different at relatively low prices than at relatively high prices. 
Generally speaking, the demand for tobacco products as a whole, and within the ordinary 
range of prices is taken to be inelastic3 but at relatively high prices this might not be 
so; the demand for any one form of tobacco may, however, because of the possibility of sub- 
stitution, be elastic. This is a point of importance in determining the prices of different 
tobacco products; it is particularly important if the manufacturer is primarily interested in 
one product; the matter is more easily adjusted where, as in Canada, the large manufac- 
turers cover practically all tobacco products. 

It is also worth while distinguishing between short-run and long-run economic effects. 
In general the distinction is that the former are the immediate consequences while the 
latter are the ultimate results when the transition is over. It may be difficult to state 
the difference between the two in periods of time but the essential idea may be easily 
grasped. This distinction, which may appear too simple to justify statement here, is 
important, because frequently analyses are made and conclusions drawn which are good 
only in the short-run; entirely different results appear over a period of time. Clearly to 
base business or public policies, which may last for some time, on short-run conclusions is 
only to make trouble at a later date. 

The term “competition” means simple competition which may be defined as a type 
of competition which occurs when the product is homogeneous—e.g. wheat—and when 
buyers and sellers are so numerous that an individual buyer or seller has no appreciable 
influence upon price. Further, subject to market imperfections, there is but one price in 
the market at a given time; certainly, there is a tendency towards one price—an equi- 
librium price. It is possible in a given situation to have the buyers meet the above test 
while the sellers do not, or it is possible to have the situation reversed. Ordinarily, the 
wheat growing industry is regarded as an example of a simple competitive industry. There 
are thousands of farmers growing and selling wheat; the produce is graded but the pro- 
ducer’s name is never thought of, 

However, more and more in the business world, the condition of simple competition 
gives place to what is called monopolistic competition. By monopolistic competition, is 
meant (a@) that either there are only a few buyers and/or sellers, which gives each one some 
appreciable influence upon price and/or (b) that the products sold are not strictly homo- 
geneous—that is, they are distinguished or differentiated in some manner, usually by trade- 
marks, patents, etc. For example, toothpaste is never sold as toothpaste but as some 
particular producer’s toothpaste. The condition of simple competition shades into mon- 
opolistic competition and from monopolistic competition into simple monopoly where there 
is one buyer or seller. Because the economic behaviour and the effects of such behaviour, 
are so different under these sets of conditions, it is essential that they be clearly defined and 
understood. 

The economic justification of an individualistic system of free or simple competition 
has been develoned by a long series of keen and logical observers. In brief, and subject to 
certain limitations which need not be detailed here,S a system of simple competition 
distributes the resources of the community among its industries in such a way that the 
volume of production is maximized—no possible distribution of the given resources could 
make the national income any larger. This is the economic justification of a system of 
simple competition. 


* This is to a great extent the point in the “Brief on Evils of Price Cutting” in I. T. Co. 
folder No. 9, see p. 4, paragraph 4. Also see EB. H. Schoenberg, “The Demand Curve for 
ahanpa on Journal of Business (University of Chicago), Vol. VI, No. 1, (January, 1933), 
pp: 15-35. 

* Edward Chamberlin, Theory of Monopolistic Competition (Cambridge: Harvard University 
Press, 1935), Chapters I and IV. 
° Such as under conditions of decreasing supply price. 


ANNEX III. RESALE PRICE MAINTENANCE 57 


As the actual economi 

: cede mic set-up de , ri . ee 
national dividend is probably mee sha aaigaessaaie condition of simple competition the 
practices which contr} ced because of a poorer distribution of res A 

ch contribute to such reductions in the national j Aelia eave 
anti-social and justifying in principl ial Acliaer clara ea ali iscsi gio, gv Sarin 

Sais att iri, principle remedial action by state authority 

: me e€ corporate form ineda . ; \ 
Gees) dackecindusteys the develo ev ce the reduction in the number of business 
a eS ’ pment of differentiated—that is n d d 
ivertised—products, trade-marks and patents, h ] i Me hate i et age 
trial world from a simple competitive be rs all contributed in changing the indus- 
important. Because of the prevalence of these shoe i ae ee ee 
find complete examples of simple competition j monopoly elements, it may be difficult to 
Ber cst ompetition in the business world. The exi 
) ese elements thus tends in some degree to make th ; existence of all 
productive resources less favourable. Many of thes: ; ae spe ae Hi: seam 
come under this head; the practices may pos a ie 1ces common to businesses might 
the community. y possibly benefit the business but not necessarily 
The development of economi o . ; 
Gree slncorinectition to ee he es which demonstrated in general the capacity of 
BEE a.alveh’ thé. conditt ~ e national income, was concurrent with an economic 
Bee cindtia)arers of Petee simple competition were in the main met. The departure 
conditions of monopolistic parecer au i Ait! Peper ater tit 
Bee Nii GO méet thesé-fadts. | The velope af PYDE of economic analysis which 
3 fy re were, of course, discussions of these problems earli 
but they were abstruse and applied to the exceptional: bu e problems earlier 
world have made them realistic and common Sonik’ qk wie Sai iat ae 

It is unnecessar ' ea} . . 

eee tei can mea uae ee to give ne the economic analysis 
: es where monopolistic competiti d “ 
oly are present. But the tentative conclusi i i 2 RR se thc, 
: : usions of this analysis ar ] d 
stated briefly. In general, the bility i ease Pai pete he 
aig le , probability is that the volume of production i 
monopolistic than under simple competiti : aad Goines Peete 
ait petition, and that prices are inevitably high 
monopolistic than under simple competition. Under . iti ph, esol Yo ge an 
profits may be excessive, normal or even less ay ate nGiim SCS Panta 
’ s : E ’ “) : ) €naenc 
for Raat canine ce i exist a price competition fails to operate. ¢ 
; petition is fundamental to free or simple ; ito i 
maintenance is a practice intended to eliminate pri reer pease oe fa tae 
ee iiceoractice 4 : inate price competition among dealers, it follows 
Penice a is one which contributes to the points thus set out. As an economic 
practice, then, it appears to be one which does not maximize the volume of -production 
and thus the national income. Because the existence of a system of resale price main- 
ee means somewhat higher prices® and a lower volume of production, there must be 
ewer resources employed in the tobacco industry than there would be under price com- 
petition. These resources not now employed, need not involve new firms but merely greater 
use of resources and thus a larger volume of production by the existing businesses. Because 
of the inelastic demand for tobacco products at relevant prices, it is possible that the 
quantitative significance of this point is small. But to the extent that it does exist it is 
a presumption against resale price maintenance in its social aspects. 

In practice, a system of resale price maintenance means one price for a commodity over 
a large area, possibly the whole country. The costs of supplying different places is not the 
same, however; clearly the net return at the factory, say in Montreal, must, because of 
transportation costs, be higher for sales in the Montreal territory than for sales, say in 
Halifax. For a light, compact product such as tobacco, this is not as serious as it would 
be for a heavier, bulkier commodity. But to some extent, this condition means a subsidy 
or bonus, by the amount of freight absorption, to the outlying territories. This form of 
discrimination is common in places where resale price maintenance does not exist and is in 
fact a separate problem.7 But it is also an inevitable concomitant of a system of resale 
price maintenance. In general, the existence of freight absorption is evidence of a mon- 
opolistic practice and is thereby questioned. 

All this means that the production resources of the community are not being utilized 
in such a way that the volume of production—that is, the national income—is at a maximum. 
And because of this, there is a presumption that all practices which contribute to. this end 
may be classed as anti-social and justifying state intervention. However, so many active 
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business practices are of this character that their very number precludes interference, Hence 
it is necessary to make the further judgment as to whether or not any particular practice is 
of sufficient importance to justify its being attacked. 

Another economic aspect of resale price maintenance must be mentioned in passing. In 
general, economists are convinced that fixity or rigidity of prices is one of the factors which 
retards the economic adjustments necessary because of cyclical fluctuations of business; 
indeed. there is the added point of equity in such economic adjustments. Free prices 
fluctuate readily and the volume of production becomes appropriate to the price. In a 
depression, free or competitive prices tend to drop rapidly, and relatively the volume of 
production is kept up; rigid prices, however, stay up and the volume of production goes 
down. In one case, the price takes the main burden of adjustment; in the other, the 
volume of production does.8 Clearly the community’s interest in a large volume of produc- 
tion at low prices is not met where prices are rigid. 

In general, therefore, economists agree that the more flexible prices are, the more 
quickly and the more equitably the necessary cyclical economic adjustments will be. Now 
resale price maintenance means a decided rigidity of prices; it does not mean an absolutely 
fixed price for all time but it does mean a rigid price for considerable periods of time. 
Both experience and logic support this conclusion. Consequently, this practice raises this 
substantial difficulty from the viewpoint of the business cycle. 

Indeed, aside from cyclical variations, the community must rely upon price com- 
petition among the dealers to force them to obtain price concessions from the manu- 
facturer and thus to pass on any economies which may be possible. Thus retail price 
competition is an important control for the whole price structure and resale price main- 
tenance in certain cases must interfere with this function This is an important aspect of 
the problem which is often overlooked. 

In general then, it would seem that in light of the generally accepted principles of 
economics, as developed for conditions of imperfect or monopolistic competition, the 
practice of resale price maintenance must reduce the national income somewhat; to this 
extent it is anti-social behaviour. But it is not so clear that the quantitative significance of 
the practice is in every case of sufficient importance to justify state intervention. This 
becomes a matter of judgment more than a strict application of economic principles. 


8 Cf. G. C. Means, Industrial Prices and their Relative Inflexibili 1 
ia ‘ans, ind ES ¢ exibility (Washington: Govern- 
eRe eae Office, 1935), pp. 38. Printed as Senate Document No. 13, 74th Cone Ist 


°W. Hz. Stevens, “Resale Price Maint 2 a Ter) . ; 
June, 1919, p. 277 ef seq. aintenance as Unfair Competition”, Columbia Law Review, 
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Cuapter III 


PUBLIC POLICY ON RESALE PRICE MAINTENANCE 


The attitude of the state on resale price maintenance, as set out in statutes and 
court decisions, varies in different countries. In most European countries, price fixing in 
some form or other is legal, but the theories of business organization and of the state are 
so different in most of these countries from those prevailing here that their attitudes need 
at ue eet eee Ee prea countries, Great Britain, the United States, and Canada 

e€ aiscussed here. As the legal situation j i ix 
rie uke g on in Canada is set out at length in Appendix 1, 

In Great Britain, it has generally been held that the business policy of resale price 
maintenance was acceptable and did not warrant state interference. Such a position may 
seem strange in a country such as England with its traditions of competition and free 
trade. But it can be explained by the conclusion that the general principles of laisser-faire 
means as little interference as possible with the individual’s right of contract. And the policy 
of resale price maintenance is essentially one concerning the right to contract. To attack 
the practice as contrary to public policy meant state action and the restriction of the right 
to contract, which was regarded as a greater breach of latsser-foire than the existence of 
the price practice itself. This position is to a great extent a matter of judgment and 
relative weights which are always susceptible to change. 

A further point of importance was the existence and dominance of the policy of free 
trade during the period when the attitude of the law was being formulated. The absence 


of a protective tariff was an offsetting condition to any monopolistic condition which might 


be developed under extreme resale price maintenance systems. This point was implied in 
most court decisions dealing with the subject and in some cases was explicitly stated. Now 
that the United Kingdom has abandoned free trade, it may in time have the effect of 
causing the legal position of resale price maintenance to be reconsidered and_ possibly 
modified. 

Another important influence in Great Britain has been the influence of the co-operative 
societies which exist there to an extent and importance unknown on this continent. These 
societies have been generally opposed to resale price maintenance but in cases have been 
forced to conform. However, they always exercise a brake on the system because of the 
threat that they may engage in the production of their own brands in the price-maintained 
lines. And their resources are so great that the threat is not a meaningless one. 

The subject of price maintenance was considered by official bodies in 1920? and again 
in 19313 when a Committee was set up by the Lord Chancellor and President of the Board 
of Trade to consider the subject “Restraint of Trade.” The report of this committee did 
not condemn the practice of resale price maintenance but gave a qualified sort of approval. ° 
In fact it was a sort of Scotch verdict of “not proven”. But the evidence presented to 
the-Committee was not printed or made public and thus the basis for the conélusions was 
not presented. There is some reason for suspecting that the bulk of the economists 
evidence was against the policy in general. 

In the United States, the legal position of resale price maintenance was accepted with 
qualifications until about 1908 when court decisions began to question it.4 The passing of 
the Clayton Act in 1914 and the establishment of the Federal Trade Commission added 
to the uncertainty which was not dispelled until about 1918 when it became clear that the 
government and the courts were against the policy. This attitude existed firmly until 
recently when some reversal of policy appears to be indicated. 

The immediate cause of this change has been the codes and regulations under the 
N.R.A., which became concerned with price fixing, and the growth of state statutes, usually 
termed “Fair Trade Acts” and “Unfair Practices Acts’. The content of these acts varies 
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Legal Sa oes iiashington: Government Printing Office, 1929), printed as House of Ropes 
atives Document 546, 70th Congress, 2nd Session. Chapter VIII gives a survey of the situation 


t 2 : . ° ° aa . . 
ot ON oleiies of a Committee Appointed to Inquire into the Principle of Fired 


Retail Prices (London: H. M. Stationery Office) Cmd. 662, 1920. 
pee enter OF. 7 rade Price Cutting and Price Maintenance (New York: 


bs eligman and_R. A. Love, uttini ; ( 
nee 639) reetee a III, and IV give an historic survey of price maintenance. 


60 INVESTIGATION INTO ALLEGED TOBACCO COMBINE 
\ 

from state to state but in general they permit varying degrees of resale price maintenance, 
and attempt to prohibit certain practices regarded as unfair, e.g. giving away articles, sales 
below cost. secret and discriminating rebates and terms of sale, etc. The parties interested 
in the legislation, usually associations of distributors, concentrated their efforts on the state 
legislatures with the result that early in 1937, some twenty-six states had Fair Trade Acts; 
all apparently prohibited selling below cost and seventeen permitted fixing. However, 
state acts could affect only intra-state trade and could not control goods passing into inter- 
state commerce; this made the whole position of the intra-state practice somewhat pre- 
carious and efforts were made to gain support in Congress. Earlier efforts to get approval 
for the Capper-Kelly bill and similar bills were not successful but later, after considerable 
effort, the Tydings-Miller bill, which in brief, legalized varying degrees of resale price 
maintenance in inter-state commerce for those states with state acts, was passed early this 
year by both houses but was vetoed by President Roosevelt.6 It was then tacked to a 
District of Columbia appropriation bill and went through in this form.’ It is not yet clear 
just what the legal effects of the act will be and doubtless, it will take time for this to 
show. But certainly it is evidence of some change in the policy of the United States 
although the degree of importance and permanence cannot yet be judged. 

The Federal Trade Commission has made inquiries into the subject of resale price 
maintenance and in general has been and is now strenuously opposed to the policy. Its 
own inquiries did not lead it to support the practice and it has, from time to time, in 
answer to request of Congress or the President, reported unfavourably on the practice. 
Whether or not its attitude is sound or is approved, there is no doubt that it has given more 
time, attention, and research to the problem than any other agency in any country. 

The answers to questionnaires sent out by the Commission in one of its investigations 
showed that consumers opposed the policy, that between two-thirds and three-quarters of 
the manufacturers replying favoured it, that over ninety per cent of the retailers were also 
in favour of it. The results of a questionnaire sent out to the members of the American 
Economic Association showed a strong opinion against the policy. A questionnaire sent out 
under private auspices to the members of the American Economic Association showed an 
overwhelming opinion against price fixing? 

One of the most interesting experiments in resale price maintenance is provided by the 
State of California. In 1931 California passed an act practically identical with the Capper- 
Kelly bill which had been introduced into Congress regularly for some years. In 1933, the 
California law was amended to be binding on third parties. The drug Trade, which was one of 
the main agencies in obtaining the law, quickly took advantage of its provisions. The actual 
results of the law, particularly on the level of prices, have been vigorously debated but it 
seems to be true in the drug trade at least, that on balance certain retail prices have increased 
more than they have decreased since the act was passed.!° 

In Canada, the legal position of the policy as a policy is obscure; if approval of the 
policy has not been given, it has not yet been unequivocally condemned, although certain 
cases involving it have been. There is no statistical information relating to the consumers’ 
attitude and the only trade data available is in the tobacco industry where the answers to 
the questionnaire sent out by the Imperial Tobacco Company indicated that the distributors 
were completely in accord with the practice. Trade journals refer to it from time to time 
but there is little public discussion. It is possibly true that the retail merchants in general, 
outside of specific lines, are not as interested in the problem as they once were and do not 
consider it as significant as they once did. 

e From this brief outline of the situation in the two countries of most interest to Canada, 
it can be seen that the two countries have followed different policies although both policies 


° Hearings on Senate 100 (Miller-Tydings bill hi : inti 

1987), March tees ( y ) (Washington: Government Printing Office, 
essage from the President of the United States (Washington: Governm inti 
Office, 1937), Senate Document 58, 75th Congress, Ist Bcion ‘ Cin 

‘Journal of Commerce (New York), August, 1937. In accepting the bill the President 
teal . . . but I have distinct hesitation in approving the rider which weakens the anti-trust 

8 Federal Trade Commission Resale Price Maintenance Part I, p. 24. 

oC. W. Doten, What Economists Think of the Kelly Resale Price Bill. 

E, T. Grether “Experience in California with Fair Trade Legislation Restricting Price 
Cutting”, (1936) 24 California Law Review 640; M. Merrill, E. T. Grether, and S. S. Kittelle 
Restriction of Retail Price Cutting with Emphasis on the Drug Industry Work Materials No. 57 
(1936), Trade Practices Studies Section, Division of Review, National Recovery Administration 
pp. 430; this is a very extensive survey. 
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were based on the same desire—to maintain a competitive economic system. There is 
evidence that a period of questioning the policy is now going on in the United States and 
that this may result in changes in the public attitude; or it may run its course and public 
policy may resume its previous direction. In the United Kingdom, there is some evidence that 
its policy is also being considered, but no evidence of a changed policy is yet discernible. 
As usual, Canadian policy lies between those of the United Kingdom and the United 
States. The legal position of resale price maintenance on a manufacturer’s product, maintained 
by his own independent action, has not been clearly defined. Certain cases have been 
declared against public policy but the practice itself has not been finally passed on. Control of 
resale prices by a combination of manufacturers, jobbers and retailers was condemned 
following the investigation under the Combines Investigation Act into the Proprietary 
Articles Trade Association If the right to maintain prices by any means is not as clear 
and as extensive as in Great Britain, there certainly has been more freedom allowed to 
manufacturers in Canada than previously allowed to manufacturers in the United States. 


Zz imilar position, see New Zealand The 
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CHAPTER LV 


THE TOBACCO INDUSTRY IN CANADA 


Although those associated with the tobacco industry have a detailed knowledge of its 
organization, it may be well at the outset to give a very brief description of the tobacco 
industry (including distribution) in Canada, outlining its salient points. The entire industry 
may be divided roughly into four groups: 


(1) Growers. 
(2) Leaf Purchasers and processors. 
(3) Manufacturers. 
(4) Distributors. 
(a) wholesalers or jobbers. 
(b) retailers. 


Some companies and individuals may perform two or more of these functions but these 
four functional divisions to the industry may be distinguished. 


GROWERS 


The total value of the Canadian tobacco crop to tobacco farmers runs around seven 
million dollars per year which makes it an important source of agricultural income, especially 
as it is concentrated to a considerable extent. The bulk of the tobacco grown in Canada 
is produced in the province of Ontario.1 The Quebec crop is of less commercial significance 
than that of Ontario. In 1937, Ontario production was estimated at 62,000,000 pounds and 
Quebec production at 8,925,000 pounds. Ontario produces mainly flue-cured and burley 
tobaccos; other types are grown but these two represent nearly the whole of the commercial 
crops and are of main significance for the present purpose. Burley tobacco is grown mainly 
in the Essex and Kent district while the flue-cured tobacco is grown in Norfolk, Oxford and 
Elgin counties.® 

Tobacco is a sub-tropical plant which appears very susceptible to climate and soil and 
the quality of the leaf is very dependent upon these two things. Naturally there are serious 
climatic difficulties in raising this sub-tropical plant in Canada and crop hazards must be 
relatively great. The soils of the Essex-Kent area are heavier and are more suitable for 
burley than for the flue-cured type. The Norfolk-Oxford-Elgin section—known as the new 
section—has a light, sandy soil which is suitable for the cultivation of the light, bright leaf 
required in cigarette making. The area suitable in soil and climate for flue-cured cultivation 
appears limited and from the evidence is not suitable for other types of agriculture. In other 
words, there is little in the way of an alternative use of the flue-cured tobacco lands except 
for general or subsistence farming. 

The flue-cured tobacco farm is generally around one hundred acres of which approximately 
thirty to thirty-five acres are sown yearly to tobacco—there is a two- or three-year rotation— 
with rye or some other crop suitable for ploughing in as fertilizer. The share-plan system of 
farming is general, that is the farm is rented by the owner and operated by the tenant. 
The expenses and income are divided roughly on a fifty-fifty basis, each party—landlord and 
tenant—having certain responsibilities. This system gives both groups a direct and immediate 
interest in production and prices. Of course, some farms are owned outright by the oper- 
ator but the weight of evidence seems to be that most of the cultivators are tenants. Unlike 
other forms of agriculture, company farming seems to be common in the flue-cured industry 
and there are several incorporated companies which own and operate large holdings. The 


company usually divides its holdings into farms, and rents them on the same basis as does 
the individual landlord.4 


5 welevant statistics of tobacco production in Canada are given in Appendix IT. 

E-' summary estimate of tobacco production in Canada, 1937, issued by the Tobacco Division, 
Dominion Experimental Farms, reported in the Globe and Mail, November 20, 1937. 

3T. G. Major, Trends im the Canadian Tobacco Industry 1920-1934 (Ottawa: Department of 
Agriculture, 1936), pp. 32, gives a good account of the tobacco industry in Canada. 


* Special Committee of the House . i J i 
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The development of the tobacco growing industry in Ontario particularly in the flue- 
cured section, has been a post-war phenomenon. Until 1928, the acreage devoted to flue- 
cured tobacco was not large and prices were, compared with later ones, satisfactory. Since 
1922 or 1923 there has been a big increase in the price of tobacco lands, a factor of very 
great economic significance. Beginning in 1928, there has been a great increase in output 
and a very sharp fall in prices; these circumstances have created difficulties for growers and 
have contributed to considerable unrest among them. Feeling that the individual grower 
was at a disadvantage in selling to the large producer, the burley growers and the flue-cured 
growers organized under the Natural Products Marketing Act. The organizations formed 
under this Act operated until the Act was declared ultra vires in 1936 by the Supreme Court 
of Canada. This judgment was confirmed by the Judicial Committee of the Privy Council 
in 1937. In 1936 the provisions of the Ontario Companies Act were used and a Burley 
Tobacco Marketing Association of Ontario, and a Flue-Cured Tobacco Marketing Association 
of Ontario were formed with two classes of members—producer members and buyer mem- 
bers.6 The directors of the marketing associations, representing both groups, were to settle 
the price and conditions of marketing each year’s crop and determine the acreage to be 
planted by producer members, the latter a very important function. In general the asso- 
ciations have functioned fairly satisfactorily but the large Ontario crop of 19387 (approxi- 
mately 53,000,000 pounds of flue-cured alone) appears to have created a problem and con- 


siderable dissatisfaction with the established average price of 244 cents has been expressed 
by some growers. 


LEAF BUYERS AND PROCESSORS 


There were in 1935, in all, twenty-three concerns in Canada which could be classified 
in this category. Thirteen of these were in Quebec, eight in Ontario and two in British 
Columbia. The largest plant in Quebec is the Yamaska Valley Co-operative. Of the con- 
cerns in Ontario, seven are subsidiaries or associates of the tobacco manufacturers (domestic 
and British). These concerns handle the bulk of the Ontario tobacco crop; independents are 
of lesser importance. The fact that the purchasing and processing of the Ontario crop is 
carried on by concerns allied so closely with the manufacturers has added to the integration 
of the two processes. It may be added that the system of farm marketing in Canada is 
generally the barn-buying method rather than the auction method of the United States. 

Because unmanufactured leaf tobacco can be sold without paying the excise, a con- 
siderable trade, particularly in the province of Quebec, has grown up in this form of tobacco. 
It has created something of a problem for the manufacturing end of the industry but the 
privilege seems to be regarded as important by the Quebec farmers and suggestions to end 
it have brought forth much opposition.6 


MANUFACTURERS 


In 1935, Canadian tobacco manufacturers paid out approximately $19,700,000 for materials 
of which $15,000,000 was for raw leaf. Of this nearly $6,000,000 was paid for imported leaf 
and over $9,000,000 for Canadian leaf. All told, 39,000,000 pounds of raw leaf was used in 
the industry of which 31,000,000 was of Canadian origin. Excluding excise, the value (at the 
factory) of all manufactured tobacco was $39,000,000. Nearly 6,000 employees were engaged 
in the industry. From this, it can be seen that the tobacco manufacturing industry in 
Canada is of substantial importance.7 | 

Although the statistics for 1935 show 116 plants engaged in the manufacture of tobacco 
products, the bulk of these are very small and relatively unimportant units. Of the 116 
plants reported in the industry, 58 made cigars only, 37 made tobacco only, 10 made tobacco 
and cigarettes, 5 made tobacco and cigars, 1 made snuff only, 2 made tobacco and snuff, 2 
made tobacco, cigars, and cigarettes, and 1 made tobacco, cigars and snuff. Summarizing this, 
only 12 made cigarettes which product accounts for over half the value produced by the 
industry; 57 made tobacco which is the next most important branch of the industry. But 


SoBY- Iue-Oured Tobacco Marketing Association of Ontario (Simcoe: 1936), pp. 15; 
ee Ta Marketing Association of Ontario, By-Laws (Chatham: Shepherd Printing 
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Be Derinion Bureau of Statistics Report on the Tobacco Industries in Canada 1935, (Ottawa: 
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it is clear that only a small number of plants were concerned with cigarettes; of these plants 
doubtless some were under a common control so that the number of concerns making cigar- 
ettes is even smaller.8 

The relative importance of the different tobacco products is indicated by their volume 
of output and Table I shows the relevant figures. As excise taxes are included in the 
detailed figures, the influence of cigarettes may be accentuated somewhat, but nevertheless 
it is much the most important division of the industry. 


TABLE I.—OUTPUT OF TOBACCO PRODUCTS IN CANADA IN 1935* 


Selling 
Value at the 
Products Quantity Factory 
(including 
excise duties) 
$ 

Chawine tobaesé, tlugweide. weds: abel. Sek heats es ae pound 2,628,821 2,197,527 
Chewihe tobec00: Cubs) bla vescs on, Uc cpe rade paper ant ieee ee ene 3 4, 334 4,640 
OHS WiNe HOOECCO, CWISUds nik cece nad te abate ahead omnes oemeiege icra 14 262,856 224,799 
Suoking to bac, phigh Ii nd LP oa cbs 1 ee eae Ue vee eee ‘ss 974, 247 939, 290 
SrrOlkine GODACEO A CUb iss cnad aera = Od aeey eee Ure eat ener. oe 18,153,718 18, 606, 932 
Smoking: toUaACGO, GWISEs cic. tales oda, cteud Gente fe seve een Olen ne Pe enero Stee 210 147 
Smoking tobacco, leaf... cr. i. a.me ne meee oe ee ken ca ree eee ys 674, 848 116, 062 
PARED Ae 5 Sree sasccns 8. eck Mis on Rie eats ar ae ciate nace a ee a 773, 692 1,045, 862 
CPB ge aend 8 ayes cia ua tahikic’ cb ducaleden WS tock Sect asercen ar inte nae a M 120, 508 5, 158, 629 
APIO RRO CECE. £0 ce he awe be ate Big cae © ere te Ge easier M 5,324, 953 41,526, 276 
Aliether produetewity | OS; bee tia BRR ete Se eo ee = 9,358 
VALUE, INCLUDING JOxCrsm DDO riH Sr sc ondisre 4 test ae eee - 69, 829, 522 
Pecwe duties paid on’ these Products... ....2.-.cg os oa Cote oa eet ee ee - 30,725, 647 
Net. VALUE OF PRODUCTS) .o....0c exci ve iin REIRROOR EED CGR Oe. - 39, 108,875 


*Dominion Bureau of Statistics, op. cit., p. 5. 


The larger manufacturers, or their subsidiaries, produce practically all forms of tobacco 
products, but the cigarette division of the business is probably most important to the larger 
producers. Most of the smaller producers have special lines—cut tobacco, ete—which are 
their main interest. The larger companies have a national market while the smaller ones 
have distinctly local markets. 

The degree of concentration in the industry is further indicated by the volume of 
production and the capital investment per plant. The following tables, Tables II and III, 
give the relevant data:— 


TABLE II.—PRODUCTION OF TOBACCO PRODUCTS BY SIZE OF PLANT, 1935* 


Average 
Estab- Total Production 
Establishments Having a Production of:— lishments | Production | per Estab- 

lishment 

No. $ $ 
DUST SOU OOO AR. LA 2 WIS? Se Ue Se eee meee ese te 94 709,448 7,547 
200,000. to under: $100,000; oca5..6.. fe I eet 2 6 417,732 69, 622 
$100,000 to andor $200 000 cs: 04 wise. wc et ie vie oe eee eae 0 bee 3 333, 419 111,140 
B20U.0D FO, Under $500,000... a56 es uh en ee eee age 3 1,204,319 401,440 
$oe.00e to under $7.000,000 .. A. a Lee ee ee 3 2,300, 493 766,831 
21000) 000i tex uncles $4,000,000 (4020. 2 RO GE, PO, ae, OTE as 

Bee OUL ANE OVOP ocd’ aa sce aud Gouin Sole ee nee eae ee ee O 34,138, 464 4,876,928 
AOPALAIUD AV BRAG. : ) «205 4hQukl cc eee ches on eA 116 | 39,103,875 337, 102 


*Dominion Bureau of Statistics, op. Cities 


§ Ibid. 
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TABLE III.—CAPITAL INVESTMENT IN TOBACCO MANUFACTURING, 1935* 
ee oe AE ee ee 
ee eT TE 


Estab Total Cones 
; ' ‘ stab- ota apita 
Establishments Having a Capital Investment of:— lishments Capital | per Hstab- 
lishment 
me een a te ne Oh aes ei 
No. $ $ 

RR GEN iy tee og JNA Be sis RY od bind s'erdtho mec cg 91 762,724 8,382 
OLS SET ESAT HCC ana a ea a a 9 585,099 65, 011 
paivoe to under $200,000...... 620.000. eee 4 604, 242 151,061 
wove mun tounder $1,000,000... 00. occu es oedeel lec doelce eee, + 2,700, 691 675,173 
$1,000,000 to under $4,000,000...................0.00000 00 a 6,857, 340 1,714,335 
RD Sy Rg dell nt eh ia hi lait le eS 4 | 46,668,417 | 11,667,104 

Tomminy VevaRAeMines. eurglas Li uNe det 116 | 58,178,513 501, 539 


eee eres EE Se ue eb sit sa to ies il oho ao seages 


*Dominion Bureau of Statistics, op. cit., p. 11. 


The Imperial Tobacco Company (and its subsidiaries) does about seventy-five per cent 
of the manufacturing trade in tobacco; W. C. Macdonald Company, Incorporated, ranks 
second. There are, in addition, five other companies which, while relatively small, are 
important; so that the seven largest manufacturing companies do well over ninety per cent 
of the tobacco manufacturing business of Canada? 

Although all Canadian manufacturers of tobacco products have not been equally suc- 
cessful, the larger companies have—in contrast with most businesses—done well since the 
twenties. For example, since 1930 the earnings per share of the Imperial Tobacco Company 
varied only between 54 and 58 cents. An important factor in this situation has been the 
persistent and continuous shift from the use of imported leaf to the domestic leaf. As the 
price of domestic leaf would not on the average be more than one-half the cost of imported 
leaf, the financial importance of the shift is obvious. The following table, Table IV, gives 
some suggestion as to the extent of this change :— 


TABLE IV.—CANADIAN AND FOREIGN LEAF USED IN MANUFACTURE 
IN CANADA* 


Canadian Foreign Total 
ae eS Sys sl me Coen in ti Per epee 
Tea In -In n fe) 
ree Nea thousands | thousands | thousands | Canadian 
of pounds | of pounds | of pounds 
TREAT hy ee dees of ale l ded «de ao rbaye des 8,226 18,428 26, 654 30-9 
I ee yk cere veces 9,962 18,055 28,017 35.6 
ee ea ean bs « 19. 262 16,816 36, 078 53-4. 
ee Cote RC a 15, 260 15, 235 30, 495 50-0 
INE ts a eal) a lag 16,779 14.976 31.755 52-8 
NY Be 16, 199 15, 484 31, 683 81-1 
adele hi taal a alla rs she 19,315 17,309 36, 624 52-7 
| ear a ae oe 52-7 
i ec eee bee ee ati 55-6 
WOEG i. basses eve tetecee ee tienet yu eresenee tate ae ore ve 55-8 
WOOD arse pent nessnret tonnes fernernretenee tenes tne? bee Tete ree Bod 
1) eal beet eecscatecarernsrenssernasetessnas ine gee oe ee 
Oi ee Ay oe ae a 
MBG) ee suis oe ek Ge Hey k Dasa es Doan cna, en ne sere 629 
ME eterctayisiivcoee ricer erent rests coerlee en eee ee pees Oe 
De eee ttan cer ice ues inege eth mies att ae os 
NT gO ae see ye oe ee 80-5 


*Dominion Bureau of Statistics, Census of Industry 1920-1934 cee romeo Reports of Stocks and Con- 
sumption of Unmanufactured Tobacco, 1935-36. (Ottawa: King’s Printer). 


The manufacturers sell to jobbers and to selected retailers, who are known s&s Renta 
retailers” and who obtain terms somewhat better than the indirect retailer who buys ro 
the jobber. The Imperial Tobacco Company owns wholesaling establishments as well as 1 


9 Major, op. cit., p. 16 
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retail outlet, the United Cigar Store Chain: The larger manufacturers maintain a staff of 
salesmen and advertising men who solicit orders (but do not deliver), and who assist. the 


dealers in their display efforts. 


(a) Wholesalers 

According to the information supplied by the Imperial Tobacco Company there are 
approximately 1,130 wholesalers or jobbers of tobacco products in Canada, divided as 
follows: tobacco and confectionery 420, tobacco and groceries 398, tobacco and fruit 68, 
tobacco and drugs 22, all others approximately 230. “All others” covers outfitters, wholesale 
hardware, stationery, district general stores, and fur traders. It is difficult to obtain com- 
parable numbers and divisions of wholesalers of tobacco products from the Census statistics 
but this is to be expected owing to different classifications and to lack of detail. The Census 
statistics show only 264 wholesale concerns under the heading of Tobacco Products. Of 
these, 4 handled cigars only, 3 tobacco only, 55 cigars, cigarettes and tobacco, and 202 
tobacco products and confectionery. Because the concerns wholesaling tobacco products 
carry other lines such as confectionery, or carry tobacco as a part of a general grocery 
wholesaling business, not only does each individual tobacco product, but tobacco products 
generally become tied up in the general problem of overhead costs. Table V shows the 
amount of net sales reported for each class of jobber. 


TABLE V—WHOLESALE TOBACCO TRADE, 1930* 


Food Products (N.E.S.) (Confectionery, etc.).. .. .. .. .... $ 3,313,000 
Wholesale Grocerse. Aap 4 8.2 Sp eee ee 12,488,000 
W holesaleTobacconistss'. sae fe: ions ae! aes Aine Se eee 24,846,000 
Other wholesale Merchants: soci taceiee aaa Hele ee 591,000 

Total Sales. reported “by “Wiiolesalets.. 4... oes. cee 41,238,000 


*Census of Canada 1931 Vol XI “Merchandising and Services” Part II, p. 564. 


This table, of course, represents only the regular wholesale channels and does not cover 
the entire sale of tobacco products. However, it probably does represent fairly well the 
relative proportion of the business done by the different groups of wholesalers. Doubtless 
“direct” sales, etc., by manufacturers account for most of the balance. 

In general, wholesalers buy the manufacturers’ lines directly from the tobacco manu- 
facturers (private brands are negligible), maintain stocks, salesmen, trucks, etc., and dis- 
tribute to the retailer. Sometimes the wholesaler carries on a retail trade too but generally 
speaking the wholesale trade is distinct from the retail business. 

A fairly recent development has been the “truck warehouse” by which is meant a large 
truck or transport which carries a fairly complete stock of goods. The use of this device 
permits delivery to take place as soon as the order is given and is particularly effective in 
the outlying districts. As yet only a small part of the wholesale business in tobacco products 
is done in this manner. 


(b) Retailers 


The retail merchandising of tobacco products in Canada is carried on through many 
channels of which the specialized tobacco stores or stands and drug stores are the most 
important in volume of sales. But substantial sales of tobacco products are made in 
grocery stores, country general stores, barber shops, restaurants, food stands, etc. 

There are in Canada approximately 60,000 retails outlets handling tobacco products 
and, as indicated above, these range from the specialized city outlet to the country roadside 
stand. From the evidence available!! it seems clear that there is only a relatively small 
number of these outlets—possibly two or three hundred who can be described as full time 
retailers of tobacco products.2 Most tobacco retailers carry other lines of trade and tobacco 
is subsidiary to the main business carried on. Tobacco products thus range from being the 
main trade for the few specialized tobacco stores to being merely convenience goods with 
the many small corner grocery stores. Accordingly, just as in the case of the wholesale 


10 Census of Canuda 1931 Vol XI “Merchandising and Services” Part II, p. 564. 

_ Census of Canada 1931 Vols. X and XI are concerned with retail and wholesale distribu- 
tion. The only complete survey of retail trade in Canada was made for the year 1930; in 
general this is the last year for which full materials are available. 

‘The Imperial Tobacco Company suggested that there might be approximately 5,000 such, 
but the Census data does not show this number. 
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trade, the problem of retail profits on tobacco becomes involved with overhead costs. The 


following table, Table VI, gives. the relevant census statistics as reported under the head 
of tobacco. 


TABLE VI.—SALES OF RETAIL TOBACCO DEALERS IN CANADA, 1930* 


Number 
— : of Net Sales(T) 
Stores 
i a as = me Bi i 
meee eands, (hotels ete.)i ssw: d xeiha as ocrmisaevec RATE, SO & 747 1$ 5,846, 200 
eee Cre OLS WAL NOWSLENS, «.. .i¢sesle es saacvs - cadenshsae sauce tijn.. pandas 568 ie 207, 900 
CS cen. food dlc a dae cle saath We SE eT 471 10,683, 500 
Meee CO TOS WICH TOOUSi5 fi ce; aches boas cs oe Secs cw beste llc. tte sete. 634 6, 965, 200 


2,420 |$ 30,702,800 


et eg ee 
* Census of Canada, 1931 Vol. X, Part I. 
(7) Includes other than tobacco products. 


While the specialized tobacco retailers are a small proportion of the total number of 
retailers selling tobacco, it is clear that the specialized dealers account for a good proportion 
of the total sales—so far as it can be judged. Table VII shows the tobacco stores classified 
according to volume of sales; three-quarters of the total number had total sales under 
$20,000. 


TABLE VII.—RETAIL TOBACCO STORES, CLASSIFIED ACCORDING TO NET SALES, 1930* 


Total Under $5, 000 $10,000 | $20,000 
—— Reported | $5,000 to to Anise 
$9, 999 $19, 999 Over 


PNOOACCONSUANUS: deus acc au ohis os end be eieidienobie dices 747 359 213 119 56 


Tobacco stores with newstands..:...:............. 568 92 179 202 95 
Tobacco SEROIR DS), Ain 4) oe a ae 457 104 62 81 210 
Pahacco stores with 10008. 0.2.00. Sane. +. Sos te ee 630 236 181 136 77 
News dealers (tobacco and confectionery).......... 275 89 84 71 31 

250d 880 719 609 469 


* Census of Canada Vol. X, Part I, pp. 52-53. 
Table VIII shows the number of tobacco stores and stands by provinces. 


TABLE VIII.—RETAIL TOBACCO STORES AND STANDS BY PROVINCES, 1980* 
ee eS0SsS=00SSNe_—\—<—<——no 


ae Number Net Sales 
es pad cae a IT aie Ce a iat Pal (Oe aad (add SS 


Prince Edward Island... :..... 0.0.00. lo cos oie reece rete eee pee nee ps $ pore 
Be Cota. Bese in 5c slic sot. See PANG a DEL De aks ei ire CAR, BE, leh a ae D rinienes 
BAe WIC eee eee eon es entree Be Beenin ml SS ra 7, 902°000 
ee ee ix cena 1, 290 15,407, 000 
sae Pe ee ead pate by eh ~ on as 73 asl, 000 
COTTE 2 i OO Oe Rs eae a 39 946, 
ere ce cnt ce wa we os Fa ec ot sla tin nen tm nine tae ate gal 3 1, 119° 000 


eer ens hike re re, Sa de eS es oe ome ne es 20017000 
2,420 1$ 30,703,000 


* Census of Canada Vol. X, Part I, obtained from provincial tables. 


The following table, Table LX, which was taken from the census data, shows roughly 
the general importance of the sales of tobacco products for the various types of ae 
This figure is averaged from the provincial figures and so some tolerance must be allowed. 
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But it is interesting and valuable since it gives some idea — the best available —as to the 
rough importance of tobacco sales to each class of retailer. Of course, the situation varies 
with individual dealers. 


TABLE IX.— TOBACCO SALES AS A PERCENTAGE OF TOTAL SALES * 


Food Groups — 
Bakeries. and Bakery Products “(v) 2.204 56.6.4 000 vee eee ee ai 
Contéetionery |. Storesicg .. «.'n0awoa vewe'y 0 eo: Gleeuee oe oe 
Fruit and Vegetables... yon ss4 02 om ba eee» 0k ote sree te Soe 
Grocery Stores (without meat) . /. ....c.cnccenencccnccrcessccn 
Grocery ‘Stores “Cwith) meat) }s. 35 ces ame. ce se ae © neem elo erento 
Mest Markets (with groceries) .. <0. 6.5%... 000 5 054 eos SO Ree 


Country General Stores.......... 546 Cer EES alae tbe Gtke Vd Oe Oe 
Grocery with other: merchandise.:.).c7%,% 0). 8 Son Oe ta es ee 
Without: grocery * (vs a4 fsi0.5,) cca BY iden ite ees ieee te ete 


General Merchandising Group — 
Department ¢Stores. (0) 5 o.1cits os cies oe eee viedo cave ate) oe 1 
GoM--Stores <<wtth: food Sr ai re ee te ee eres 3- 
G. M. Stores — without’ food: (v)...62. 2 3.24 Boal ae otiasteles See ae 10 


Restaurants, Cafeterias, and Eating Places — 
Catotertas Only: saat shale ome Me bs Sale eis eie aie oak hee eee 3 
Cates . (including -confectidhnery) ...ses wid solu ope) met ae 3: 
Liuneh Rooms: 32s techno bio kta be iors melbe ke eee ee eee 10 
Lunch Counters and Restaurants 
(1) eats ‘end *titider dy. of ose. 2 Jeeta ee, eee 16: 
Ted: Rooms and light Litnehes. qv) Vk eU ea) eee Pe, eee if 
Other Retail Stores — 
Book Stores (Cvs See ako ee oe ese ee are oe 
Drug, Stores, o/c eucece vt eo ee: We ERE. Ca ee 10- 
Tobacco, Stores“ with, News standsy <. an. «. cs.e ues we n oe 54: 
Tobacco Stores 
(Smokers’ supplies would add 9-6 per cent)................%. 90- 
Tobacco: Stores witht tood! : AMES Ties eee le ee eee 61- 


WOH 
Wom MDOOrHN 


Nw 


No Or 


wo word 


ae ow 


or 


* Census of Canada 1981 Vol. X, Part I, Table 27, pp. 136-165. 
(v) Variously reported only. 


In general, the tobacco retailer buys his products from the jobber or wholesaler but some 
of the trade, approximately 5,000, have the privilege of buying directly from the manufacturer. 
These direct buyers, of course, get better terms from the manufacturer than indirect retailers 
from the jobber;’* margins, of course, vary from product to product, but it is of considerable 
competitive advantage to be on the direct list. 

Tobacco retailing in Canada is carried on mainly by independent units but the volume of 
sales by tobacco chain stores is important. In 1930, there were 9 companies, operating 215 
stores, and having net sales of approximately $7,800,000. This was approximately 25 per cent 
of the total sales made by tobacco stores and stands. In 1935 the number of companies 
reported was 11, the number of stores 230, and net sales about $5,750,000. When the total 
sales of tobacco products by all retail outlets is considered the proportion of business done 
by the chain stores becomes smaller. The United Cigar Stores, Ltd. owned by the Imperial 
Tobacco Company, is the largest and most important chain. In 1935 it operated 170 stores 
and 248 agencies and its sales were approximately $4,222,000. 

This brief outline of the tobacco industry and trade is not intended to be a complete one 
but it may bring out some of the salient features of the business which will be relevant and 
important in the analytical sections of this survey. 


18 Imperial Tobacco Company, Folder No. 9, (10). 
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CHAPTER V 


THE MANUFACTURER AND RESALE PRICE MAINTENANCE 


In general it appears that the Canadian tobacco manufacturers favour resale price 
maintenance and indeed some of them have been active in its support. Many reasons 
contributes towards this attitude and they vary with each manufacturer. For the small 
established concern, the system means an umbrella against the worst type of storm which the 
business world knows— vigorous price competition, The interest of the large manufacturer is 
not quite so obvious and is usually based on the fact that competition is cleaner and that 
the trade is stabilized as a result. 

Past experience, particularly in the United States, seems to show, broadly speaking, that 
manufacturers in general are less interested in the problem that the distributors. Usually it 
is the latter who are most concerned and most active, and the attitude of the manufacturer 
may be more a reflection of his connection with, and desire for, the good will of the 
distributors than any real conviction on the matter It seems clear from experience in the 
United States that systems of resale price maintenance, accompanied by strong distributor 
associations, may put the manufacturer in an uncomfortable position by forcing wider 
margins.” 

There is at this point a certain clash of interest between the two groups. The manu- 
facturers desire the good will of the distributors and will do what they can to obtain and 
keep it. Wide margins are generally the most effective way of doing this. But the manu- 
facturers’ interest is also in having a low price for the commodity. Consequently, there is a 
clash of interest which will be settled according to the relative strength of the two groups. 
This is the important point. There is ample evidence in the United States that in certain lines 
the distributors have been able to coerce the manufacturers® In the Canadian tobacco 
industry, the manufacturers are in the dominant position—a factor of great importance 
and one which contributes to their satisfaction with the system. 

Although the Canadian tobacco manufacturers have no trade association, there seems 
to be a uniformity of policy and of certain prices. In principle, every manufacturer sets 
his own price, margins, etc., but actually, the price and margins for cigarettes—the product 
most easily compared—show a uniformity. The same is possibly true for cut tobacco and 
other products but comparison is more difficult. Thus the Canadian experience towards uni- 
formity of all manufacturers’ prices and margins under price maintenance conforms with the 
tendency elsewhere. 

Before analysing the effects of price maintenance upon the Canadian manufacturer of 
tobacco, it is desirable to point out certain general considerations which apply to the manu- 
facturing part of the Canadian tobacco industry. In the first place, the general evidence 
available indicates that the business of manufacturing cigarettes, and to some -extent other 
tobacco products except cigars, is one in which the optimum size of the plant—that is with 
respect to technical efficiency and unit costs—is reasonably large. This is the conclusion arrived 
at for the American industry# and there is no reason why it should not be true in Canada also. 
Because the cigarette manufacturing unit is large, it seems that any newcomer to the 
business must be prepared to make a large capital investment. The use of specialized and 
expensive machinery, the capacity to absorb obsolescence, and the use of the most efficient 
plant layout are among the relevant factors, which, of course, are familiar to the tobacco 
maufacturer. Of course, it is possible for small competitors to spring up and to continue 
because of some peculiar advantage; but quite clearly: whatever may be their peculiar 
advantages, they have the definite handicap of not being technically at the optimum size. 

Size of the enterprise may be a more important factor than size of the optimum plant. 
There are so many financial and administrative economies to be obtained by a large enter- 


istributi ic tition”, Law and 
1 ‘ ther “Distributive Trades and Control of Price Compe 
Be os Prchiome (Bohol of Law: Duke University), Vol. IV, No. 3 (June, 1937), p. 384, 


for a discussion of this aspect. ; zt pi qusiaa te lie os, A 
i ining Under the Fair Trade Laws Special Report y Bus s V ; 
28 Hat Ce racks Mocha Bill) see also Trade Regulation Review No. 3, March, 1937. 
5 3Grether, loc. cit., p. 384. d 
4Reavis Cox, Competition in_ the 
University Press, 1933), Chapter Lys 


American Tobacco Industry (New York: Columbia 


70 INVESTIGATION INTO ALLEGED TOBACCO COMBINE 


prise that there are decided advantages to the large firm. This aspect is important in 
Canada just as it is in the United States but in Canada such economies are available mainly 
to the one large enterprise—the Imperial ‘Tobacco Company. : 

The second consideration which is extremely important is the tremendous outlay which 
is necessary in order to advertise a new tobacco product, particularly a new brand of 
cigarettes. “The Lorillard Company for example, in launching and maintaining its Old 
Gold brand, is reported to have done so at a cost of millions of dollars.6 On a smaller scale 
the same condition holds in Canada and consequently, a new company in the cigarette,’ or 
even in the cut tobacco field, would need extensive resources to carry on the advertising 
compaign required to launch and to maintain its products. There have been many brands 
of cigarettes and cut tobacco launched in Canada but the inability of the sponsors to continue 
to pay out the necessary funds until the sales were firmly and profitably established has 
meant the ultimate extinction of the brand. The fact that during the period of growth, the 
situation in part depends upon the actions of the established companies—whether or not 
they will “fight” the new brand—adds to the uncertainty and risk. Many new brands call 
forth very little re-action from the larger companies because they judge, for many and 
various reasons, that the situation will take care of itself. But if they concluded that the 
new brand might be a real success, their competitive actions might be much more vigorous 
and effective. The company with limited resources can work only in a limited territory and 
depends entirely on the results in that territory. Its large competitor has all Canada to 
draw on and can put resources into any area and it is not completely dependent on the 
results in that area. 

These considerations are particularly important in a market in which the consumption 
of cigarettes or tobacco products generally is stabilized or is growing slowly. If the market 
is pretty well stabilized then it means that any newcomer must obtain his volume of sales 
mainly by cutting into the sales of the existing concerns. Although this result may be 
possible for a short time and to a small extent, it is obvious that, if it comes to a battle 
for markets, the Imperial Tobacco Company and possibly W. C. Macdonald with - their 
extensive resources would decide the outcome. . 

It may be pointed out that in the United States, the successful cases of launching new 
brands of cigarettes and putting them among the first three sellers came at a period when 
the taste of the cigarette consumer was changing, or was being changed, and when also 
there was a very great expansion in the consumption of cigarettes. Consequently, the last 
successful new brand had the opportunity of getting its volume of sales largely from new 
business.$ Similar conditions seemed to prevail during the development of the one important 
independent cigarette company in Canada, the W. C. Macdonald Company. This company 
established itself in the cigarette field at a time when the consumption of cigarettes in 
Canada was increasing substantially, and when fortuitous events such as war, taxation and 
tariffs affected the competitive brands. It is also possible that the policy of the Imperial 
Tobacco Company would not be the same in another similar situation. Consequently, it is 
doubtful if such fortuitous circumstances would again arise to assist a newcomer in the 
cigarette field. 

It is doubtful if cigarette and tobacco consumption will continue to increase at the rate 
it has during the last decade mainly because the acceptance of women smoking has meant a 
development of the largest potential cigarette market available. As a repetition of this 
development seems improbable, it may be concluded that the rate of increase is likely to be 
correlated with the growth in population. As this is likely to be at a slower rate than in the 
past, no great increase in the rate of growth of cigarette consumption is likely to occur. The 
absolute quantity of cigarettes consumed will, of course, fluctuate with cyclical variations in 
business and will show a secular trend upward; but it will probably be at a slower rate and 
with less room for newcomers. It may be assumed then, that the cigarette market of the 
future is likely to be a more stabilized one. 

For these very substantial reasons, it may be concluded that entrance to the manu- 
facturing part of the tobacco industry is difficult, and that growth of the industry is more 


°Ibid., This author gives this aspect more weight than the plant aspect. 

6 Cox, op. cit., pp. 66-7. 

The Canadian manufacturer of “Spuds” agreed to spend $25,000 in the year ending April 
30, 1934 in advertising this brand which, because of American advertising, is well known in 
Canada. This expenditure represented the bulk of the company’s advertising appropriation but 
did not permit much of a campaign. Special Committee of the House of Commons, Exhibit 


ise nana Statement of Rock City Tobacco Company for year ending December 31, 
raid Ree 


8 Cox, op. cit., pp. 63 et seq. 
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hkely to come from extension of the existing facilities than from the advent of new firms. 
As the cigarette division is fundamental to any manufacturer ambitious of size, and as the 
Canadian market for other forms of tobacco is small relatively, this conclusion may be 
accepted for the tobacco manufacturing industry in general. 

In Canada, then, the experience seems to be that the number of tobacco manufacturers 
1s not increasing and that there is a growing concentration of the volume of business done 
by the largest firms. In contrast with many United States’ industries9 where the proportion 
of business done by the largest company is decreasing, the Imperial Tobacco Company 
appears to be maintaining its proportion of the Canadian tobacco business. It may, there- 
fore, be concluded that the existing manufacturing firms in the tobacco industry in Canada 
are In a monopoly position which in all probability cannot be successfully challenged by any 
new domestic producer. Because of this conclusion it is unnecessary to analyse the effects 
of resale price maintenance upon the numbers of tobacco manufacturers, except as it may 
tend to hold established businesses in existence. 

With these general considerations in mind the analysis may be proceeded with. The 
immediate test applied in the following analysis of the effects of resale price maintenance on 
the tobacco manufacturer is the economic or financial one: in other words, does this practice 
increase or decrease the net profits of the tobacco manufacturer. There are other broader 
aspects of the problem which are not immediately relevant and which can be discussed 
elsewhere. The vital point in this immediate connection and from the viewpoint of the 
manufacturer is this: will the cutting of retail prices on tobacco products force lower prices 
from the manufacturer? If the jobbing trade cannot force price concessions from the manu- 
facturers, then the situation is very different from one in which concessions can be forced. 

Undoubtedly, the best answer to this question should be that given by the manufacturers 
themselves and as a matter of policy they wiil have to decide it. But certain considerations 
may be mentioned here. In the first place, it seems true that the general policy in the 
Canadian tobacco manufacturing industry is “follow the leader’—the leader being the 
Imperial Tobacco Company. There is, therefore, a certain weight against the idea that other 
manufacturers will even under pressure step out of line. The jobbing trade may be able 
to exert great pressure but it may be that the Imperial Tobacco Company has potentially 
even greater pressure. This is, of course, subject to some modification where non-economic 
motives influence any competing manufacturer; but even such a manufacturer cannot be 
completely heedless of economic results. In the second place, it is agreed that the main 
demand for individual brands comes from the manufacturers’ advertising and other “demand 
creating” efforts. The trade—certainly in Canada—is not in a position where it can 
effectively “push”? some manufacturers’ lines—certainly not those of the smaller companies— 
to the exclusion of others. Thus the position of the trade in tobacco is much weaker than 
in most lines. The dominance of Imperial products in the volume of retail sales makes 
them necessary to every dealer, and the Company has great influence as a result. In other 
words even if a competing manufacturer dropped his selling price to the trade, the Imperial 
Tobacco Company would be in a strong enough position to maintain its price with very 
little substitution taking place because of jobbers pushing competing lines. It may be added 
that some of the trade gave it as their opinion that the trade would not be able to force 
concessions from the manufacturers. There is further evidence of this in the way that the 
Canadian manufacturers altered slightly the margins to the trade in ge when the Tao 
in the excise made new price schedules necessary.19, These considerations Wa to the con- 
clusion that retail price cutting would not necessitate cutting by the manu acturers. : 

It may be further suggested that if, under present conditions of resale ROS aae 
tenance. the trade cannot force wider margins from the manufacturers, it 1s — able is 
in the absence of this price policy they could force such concessions. ec eae * 
United States, under the various state Fair Trade acts, suggests that beater eee 
the trade by manufacturers are determined by the relative economic strength o 
groups and not by the existence or absence of price maintenance. di. Bt tie pe 

That it is possible for the manufacturers to maintain firm prices in ae ace en 

1 by distributors is clearly indicated by the experience In the United States. is 
prices we agreed by those in the distributing trade that retailing and wholesaling of tobacco 
Feet dy the United States is subject to price cutting and that in general no resale price 
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is maintained; to the trade1! it is “chaotic”, “disorganized” and so on. But there is no 
doubt that the manufacturers of tobacco products, particularly of cigarettes, have done 
relatively well in the last few years and that the disturbed position of the distributing trade 
does not seem to have affected the manufacturer’s position. The changes in the manu- 
facturer’s price of cigarettes to the trade indicates a certain strength in the manufacturer’s 
position. It would seem then, that the general conclusions outlined above, are supported 
by the empirical results in the United States. 

On the other hand, it should be stated here that the officers of the Imperial Tobacco 
Company gave it as their opinion that the manufacturers would not be able to resist the 
jobbers’ demands; that some weak manufacturer would give way and then the whole price 
structure would go. But even if this is the correct answer it is only a partial one; there 
still remains the question of the ultimate effects. The question of whether or not the 
manufacturer’s price structure should be lowered is not relevant here; but from the view- 
point of public policy, it might not be irrelevant. 
~The following analysis of the economic effects of price maintenance on the tobacco 
manufacturer is divided into two sections; the first assumes that the manufacturer’s price 
can and will remain unchanged, the second assumes that it will be changed. Because the 
first assumption is that the manufacturer’s price structure remains unchanged, there is no 
reason for any repercussions from the presence or absence of resale price maintenance upon 
the labour force or upon the tobacco growers, and thus no necessity for assuming any 
change from conditions now existing in these fields. 

Inasmuch as resale price maintenance must mean a smaller unit volume of consumption 
by the community, the manufacturer loses to the extent of his profits on this reduction 
in units of output;!2 because of the stability of his price, his position is different from 
the retailer and wholesaler. The manufacturer’s income is directly related to the number 
of physical units sold. The amount of this reduction in volume is difficult to assess and 
to state in any quantitative terms; but there can be little doubt that the sales of tobacco 
products, particularly cigarettes, must be somewhat smaller at higher prices than at lower 
prices; the amount of the reduction in prices is, of course, important. Added sales will 
come from substitution, and also from greater use. 

The particular form of tobacco product used is important here, for there appears to 
be considerable elasticity in the demand for any one form of smoking tobacco. If cigarettes 
were sold at lower prices it would probably reduce the sales of cigarette tobacco somewhat. 
But if the margin of profit for the manufacturer is greater on cigarettes than on cigarette 
tobacco, the manufacturers’ position would be improved by increasing the consumption of 
manufactured cigarettes at the expense of smaller sales of cigarette tobacco. The experience 
of the depression shows that this matter of substitution is of considerable quantitative 
importance at times; in “prosperous” periods it may be of lesser importance. It is also 
probable that with lower cigarette prices, users will be less frugal, have more on hand for 
entertaining, leave longer butts and so on. All of these things are matters of habit, 
difficult to assess, and effective only over a period of time. 

To the extent that cost of maintaining a system of price maintenance, or the cost 
of policing the industry, is borne by the manufacturers, there is an added cost of doing 


business. To what extent this is of quantitative significance it is impossible to state here ° 


but possibly the individual companies in the tobacco business have some idea of these costs 
themselves. However, outside of irregular contributions to trade associations, so much of 
this cost is mixed up with the general cost of salesmen and representatives in the field, 
that it must be difficult even for the manufacturers to assess accurately the cost of their 
policing work. It must vary with different manufacturers and must be greatest for the 
Imperial Tobacco Company. 

The foregoing analysis is based upon the peculiar conditions applying in the Canadian 
industry and is not based upon general considerations which might apply to other manu- 
facturing fields. For example, the presence or absence of private brands in the manu- 
facturer’s field is a vital point in discussing the effect of price maintenance upon the 
manufacturer in general. The stock argument respecting the manufacturer’s position is 
In connection with the competition of private brands. Generally one of the main reasons 
for the manufacturer’s interest in price maintenance is that through national advertising 
the manufacturer has built up a reputation for his product and the retailer, by price 


** One of the smaller companies (Philip Morris) is endeavouring to institute price mainten- 
ance under the State of New York law. 


Seligman and Love, op. cit., p. 418 et seq. suggest that limited price cutting in tobacco 
products may be of an advantage to the manufacturers because of the greater volume of output. 
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cutting, trades on this reputation and uses it as a me 


thod of advertising. By cutting prices 
on the standard brands, the cut 


-price dealer forces down the price for all dealers and the 
margin of profit is thus so reduced that the dealers do not try to “push” the product. The 


brand then falls into disrepute with the trade, so it is argued and unless the manufacturer 
can, by wide advertising, obtain consumer demand and force the dealers into line the brand 
is replaced by private or other brands. There may be considerable weight to this private 
brand argument in fields where there are many competing brands; but this situation does 
not apply in the Canadian tobacco industry where it is agreed by all in the industry 
that private brands are absent or negligible. Consequently, the tobacco manufacturer in 
Canada has no problem of brand substitution through price cutting on his products. 

There is also the point that different prices for the same article tends to injure the 
prestige of the brand and of its owner in the opinion of consumers. This is a difficult 
matter to assess but it is possible that this atttitude is overcome by time; in other words, 
the public’s long familiarity with price cutting has made them callous to the point. How- 
ever, if all brands are cut, it is difficult to see the consumer’s alternatives in any case, 

The legal problem of brand ownership and its relationship to the physical transfer of 
the goods!8 is not discussed here because it is so much a matter of law, that is, a matter 
of determining a property right. 

Considerable weight has been given to the argument that the fixed price was an 
essential point in maintaining the quality of the product. Whether or not trade-marks 
generally assist quality is an uncertain point. In general, marketing experts place weight 
on the point but impartial analyses, of one kind and another, of various products do not 
seem to support the view completely. Fundamentally, it would appear that trade-marks 
are concerned with vendibility rather than quality14 In any case, however, if the absence 
of resale price maintenance does not affect the selling price of the manufacturer, the 
matter of quality does not need to enter. ULE 

On the assumption that the Canadian tobacco manufacturers can maintain their selling 
prices irrespective of conditions in the trade, it is difficult to see any financial advantages 
to be derived from a system of price maintenance; in fact there appears to be an economic 
loss. The advantages would apparently depend mainly upon what may be termed Intangible 
grounds. That is, it may be that any direct monetary losses are offset in the manufacturer’s 

i other intangible gains. 
ine possible that ioe is one important consideration of a non-price nature which 
may enter into the manufacturer’s attitude towards price maintenance. Undoubtedly, an 
effective system of price maintenance means that in business language the trade is ita 
or is “peaceful” or some other term which describes clearly the attitude of the trade. T " 
is, price competition is absent and the forms of competition which exist appear to oe e 
to be less vicious than price maintenance. Consequently, the trade generally has a different 
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them to sell out. If the price cutting goes far enough, it may make losses for most of the 
producers and give smaller profits to the most favourably situated. But this situation has 
its own remedy in that, if the situation persists long enough—which need not be very long— 
only the low cost units will be left. This is particularly true if Imperial and Macdonalds 
are in the low cost group; these two companies are really the only ones which have the 
resources to stand such a strain. 

Over a period of time the result of all this must mean a reduction in the number of 
tobacco manufacturing companies; it must mean the elimination of the weaker companies 
which are likely to be responsible for the initial price cutting. Consequently, a situation 
will come about where there are fewer companies, a greater willingness to follow price 
leadership, and an ultimate restoration of profitable prices for the remaining manufacturers. 
But this period of stress may create repercussions on other groups e.g. labour and growers. 

From the foregoing, it may be concluded that despite the somewhat larger volume of 
sales resulting from lower prices, there might, on balance, be a loss of income to the 
manufacturers during the transition period; but ultimately their position would be restored 
and improved because of the disappearance of some manufacturers and some competition 
resulting in a consequent strengthening of their monopoly position. 

The effects of a system of price maintenance upon workers employed in tobacco 
manufacturing, may be seen from an analysis similar to that which will be applied 
elsewhere for the tobacco growers. The schedules of wages submitted by the Imperial 
Tobacco Company would indicate that, for the class of labour employed, the rates of wages 
at least approximate going market rates; the Company believes them to be considerably 
better. It is difficult, however, to make actual comparisons because of difference in the 
form and composition of wage schedules. The wage schedule submitted to the Price 
Spreads Commission by W. C. Macdonald Incorporated!5 was examined and appeared not 
to be greatly different from the Imperial schedule. But the difference in form really makes 
such a comparison of little value. On observation, the matter of genera] working conditions 
in the Montreal plant of the Imperial Tobacco Company, appear decidedly better than 
average. In addition, there are services—medical care, lunch-room facilities, etc., which appear 
to be well above the average. Also there is the practice of granting to employees retiring 
allowance—a practice purely voluntary and continuing at the pleasure of the Imperial 
Tobacco Company.16 When all these factors are assessed, they must mean a substantial 
addition to the annual income of the workers. Thus it appears that the worker’s total 
return in the Montreal plant of the Imperial Tobacco Company is above the market. But 
because such a condition does exist the Imperial Tobacco Company may be getting a 
better quality employee and the Company’s labour costs may be reduced accordingly. It is 
probably unnecessary to make the point that wages and labour costs are two distinct 
things and that the employer’s immediate interest is in the latter. 

The point of the immediate problem can be raised by asking the question, what would 
happen to wages and working conditions in the plants of the Imperial Tobacco Company, 
consequent upon a drastic reduction in the income of the Imperial Tobacco Company. It 
seems that some margin above the market does exist and that this margin could, under 
drastic circumstances, be squeezed out. But even so, there are certain general factors which 
must be kept in mind. ; 

In the first place, it must be remembered that there is a rough market rate for labour 
in any area—say in this immediate case, the Montreal district. Employers who do not 
approximate this going rate will find that their labour force is continually turning over and 
that they are getting the least employable members of the group. If the Imperial Tobacco 
Company should find it necessary to reduce wages, and alter working conditions, it could 
not go greatly beyond what is the general level in the district for the type of labour 
employed. In the short-run, it might seem able to reduce its rates but the ultimate difficulty 
of getting suitable people, and the lower efficiency of the workers would mean that over a 
period of time the Company would not be able to go much below the market rate. It 
could reduce wages to some extent but its labour cost would probably rise and the Company 
—as pointed out above—is interested in labour cost. 

In an isolated or one-industry community, the going wage rate may be largely determined 
by one large employer; the employees bargaining power is low because there are no 
alternative employments. This condition often explains why wages are so low in a small 
or isolated one-industry community. But this condition is not true of a metropolitan area 


15 Eehibit No. 165. 
16 Imperial Tobacco Company Folder No. 6. 
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the tobacco industry there are many individual farmers—but few compared with wheat 
ees A non-homogeneous product, no organized exchange, and most important, only a 
few buyers of tobacco. And to a great extent even these large buyers follow generally 
the policy of the Imperial Tobacco Company or its buying agents, Under these conditions 
the purchasing of tobacco is more allied with monopoly than with competition. On the 
other hand, the sellers of raw tobacco in the past have been numerous, poorly organized 
and relying upon individual efforts. Under these conditions, it is the conclusion of 
economic theory that such monopolistic buyers can push down the price to the sellers over 
a considerable zone. ‘This is the conclusion arrived at in the economic analysis of the report 
of the Price Spreads Commission and it appears to be a sound one. This conclusion is 
wholly an economic one and does not make any immediate ethical judgment although 
ultimately it does bear on public policy. ; 
However, in the last three or four years, the Ontario tobacco growers have organized 
into associations and groups and the present system of marketing the Ontario crop of 
flue-cured tobacco and burley tobacco may add to the growers’ capacity to resist the 
buyers’ pressure. The flue-cured system is typical and may be discussed. The Ontario 
Flue-Cured Tobacco Marketing Association has two classes of members—producers and 
buyers. The directors of the Association are chosen from the two groups and, subject to the 
Association’s by-laws, have the power to set leaf selling prices, set conditions, and control 
acreage. The matter of acreage control is most important and is vital to the continuance of 
this system. The fact that both groups meet as groups in a common directorate makes it 
difficult for the buyers to exert as much pressure as they did under the old system. Thus 
it may be a matter of doubt whether the buyers now have quite the same economic power 
y p 


that they had earlier. 
Thus to the extent that these associa 


ate of wages for different 


tions permit the growers to act as a body in nego- 
tiating prices and terms with the buyers the earlier conclusions have to be modified. That 
is, it is possible that the position of the growers through combination may now be such 
that they can resist extreme price pressure from the buyers and can hold up the price of raw 
tobacco even when opposed by monopolistic buyers. But in any case, the price arrived at 
under these conditions of two large monopoly groups facing each other is a different price 
from that which would be set in a competitive market but the weight of evidence would 
indicate that the greater power is on the side of the buyer and, therefore, on balance, the 
price would probaly be lower than a price set by competition on both sides. But it 1s prob- 
ably higher than where the growers are not organized. However, all this is related to the 
quantity sold and under existing conditions a higher domestic price may be obtained but with 
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iate quantity being sold; and this appropriate quantity may not be the 
acta aes pital ten has to be sold abroad for what it will bet Me the ove, 
return to the growers may be greater or less than obtained by selling the w ole crop on ~ 
same prices basis—technically at an equilibrium price. if, however, the entire crop can be 
marketed in Canada and at the higher prices the gain is to the growing industry. weet 

Again the vital question is: will the absence of price maintenance mean a reduction in 
the manufacturer’s selling price and income, and can anything be passed on to the ate’ 
As pointed out above, if the manufacturer’s prices remain the same, irrespective of itn itions 
in the distributing trade, then there is no occasion for any pressure being exerted on grower’s 
prices and no further analysis is necessary here. But if ib is assumed that the manufac- 
turer’s prices and income are affected by changes in the distributing trade, what then will be 
the effects on the grower’s prices. The answer in large part depends on the point: are the 
buyers now paying only that price which will produce an adequate long-run supply. 

Just what price should be paid for leaf tobacco in order to maintain an adequate long-run 
supply cannot be judged here. Various endeavours to compute growers’ costs, valuable as they 
may be. are of little help in this respect because one item, the cost of land, which is usually 
included in such computations, is itself a function of the prices of leaf tobacco. In general, 
the price of agricultural land depends, in the long-run, on its revenue-producing capacities 
which in turn depend largely on the prices received for the products of the land. Time 
may be needed to adjust land prices to agricultural product prices but the relationship 
exists and, from the long-run viewpoint, is the significant point in this connection. 

As has been pointed out, tobacco lands have increased greatly in price in the last fifteen 
or twenty years; at the same time, these lands have little in the way of alternate uses SO that 
tobacco is under any relevant conditions the best crop. Inasmuch as labour and capital can 
expect no greater return in tobacco farming, allowing for risk, than in any other occupation, 
it follows that their returns will be the same as the returns of labour and capital generally 
in the community. Therefore, any unusual return to the industry owing to the level of leaf 
tobacco prices must go into increased land prices. In many forms of agriculture, because the 
land owner and farmer is the one and same person, the gain in one capacity is as good as the 
vain in the other. But, as was shown earlier, tobacco farming is to a great extent tenant 
farming and therefore different; the tenants will, over a period of time, get the usual returns 
and fluctuations in returns will tend to be taken by the land owner. Consequently, it may be 
possible in the long-run to push tobacco prices down to the point where labour and capital 
gets its going return but where land income is low and therefore land prices are very low; 
but as stated before, there is no immediate way of determining this point. 

If the tobacco manufacturer or buyers already have the price of raw tobacco at its 
lowest long-run level—that price which will just bring out the desired quantity—then nothing 
else which may occur can make the price of this raw product go lower and maintain the 
long-run supply. If, concurrent to the system of resale price maintenance, the tobacco manu- 
facturers pay a minimum for the raw material then there is no reason to assume that the 
elimination of the price maintenance system would make any difference. So long as the 
income of the tobacco manufacturers is unaffected there is no reason why they should even 
endeavour to get lower leaf prices; they are already doing the best they can. Indeed, as 
stated before, as long as the profits or income of the tobacco manufacturers are the same’ 
under price competition as under price maintenance, there is no reason to assume that price 
maintenance will increase the price paid to the tobacco growers. Indeed, it may be sug- 
gested that, because the volume of tobacco products sold at retail is somewhat less under 
price maintenance, the volume of raw materials bought will be less, and the prices paid, 
lower than they would otherwise be. Thus price maintenance may be no help to the grower 
and may be a disadvantage to the extent that the practice affects the volume of tobacco 
products sold. 

If, however, the manufacturers are now paying the growers more than is necessary to 
bring forth the necessary long-run supply of raw tobacco, then there is a margin which could 
be cut into by the buyers. It is not clear that there is in fact such a margin but assuming 
that there is, then the less organized conditions which existed among the growers prior to 
1934 would make it easier for the manufacturers to reduce the price of leaf tobacco. With 
the existing organizations of growers and the present system of marketing, it would be more 
difficult to push prices down, even if the margin exists, Possibly it could be done but it 
would meet organized resistance and an amount of publicity which might not be worth the 
cost. Indeed, if the growers could grow powerful enough they might not only resist the 


manufacturers’ efforts to reduce prices but might make them share their gains. However. 
this is, for the time, remote. 
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The foregoing analysis has endeavoured to clarify the economic effects of a system of 
resale price maintenance upon the tobacco manufacturer and the groups immediately asso- 
ciated—labour and the growers. The conclusions may be summarized. If the manufac- 
turers can maintain their own selling prices, without price maintenance, there is no economic 
gain and possibly some loss to the manufacturer from resale price maintenance. If the 
manufacturers can not maintain their own selling prices without price maintenance—which 
is to be doubted—there would possibly be an unpleasant period of transition while the 
industry was being stabilized. Ultimately, they would probably be in a stronger economic 
position. If the manufacturers’ selling prices are not affected by the absence of price main- 
tenance, then no effects on labour or the growers can be attributed to this condition. If 
manufacturers’ selling prices are affected by the absence of price maintenance, the results 
respecting these groups are not so clear but the probability is that even if there is an adverse 


quantitative effect upon these two groups, it would be small rather than large and probably 
much less than the industry appears to think. 
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CHAPTER VI 


THE RETAILER AND RESALE PRICE MAINTENANCE 


In general, Canadian retail dealers in tobacco products appear to approve of the 
existing resale price maintenance system; their position seems to be based upon the 
conclusion that it eliminates price competition and that it leaves their profit margins on 
tobacco products intact. While this may be a sufficient conclusion for the trade, there are, 
however, economic effects beyond these. 

As every discussion of resale price maintenance brings in the matter of dealers’ margins, — 
the significance of the point generally must be discussed and the retail dealer may be used as 
an example. Fundamentally, the retailer is not—or should not be — interested in his 
nominal margin of profit generally, or on any one commodity. His main interest is in the 
net returns from his business. The gross returns from his business are a function of the 
mark-up or rate of gross profit and his volume of business or gross turn-over. If his margin 
is high and his turn-over is low, his profits may be unsatisfactory; if his margin is low and his 
turn-over is high, his profits may be quite satisfactory. This, of course, is elementary but it 
seems to be overlooked by the majority of people when they are discussing the problem of 
price maintenance. It is exceedingly doubtful if there is any more validity in comparing 
mark-up margins than in comparing real estate tax rates in different communities; in the 
second case, the effective burden of taxation depends on the level of assessment as well as the 
nominal tax rate applied to it. In the first case, to repeat, the effective income depends 
upon the volume of business as well as the margins on this volume. 

As stated, the ultimate interest of the retailer should be in the net income from his. 
business. The following analysis will be in terms of the effects of resale price maintenance 
upon the number of retailers, upon the retailer’s gross income and costs, and thus his net 
income. This will be followed by some general considerations. 

In the first place, as stated above, the gross income of the retailer is a function of a 
volume of business and the per unit margin of profit or mark-up. The latter may be settled 
arbitrarily, or by collective action, but the former cannot be. As reasoned throughout here, 
price maintenance must mean some reduction in the total number of units sold by the trade 
because of the higher prices, but the immediate effects of this depend particularly on the 
elasticity of demand for the relevant products. 

Inasmuch as at relevani prices the demand for tobacco products in toto is inelastic, it 
may be presumed that, while the number of units sold is less through price maintenance, the 
amount of dollar sales is greater. Price maintenance may thus in the short-run, increase 
the volume of dollar sales and thus the profitability of retailing tobacco, because a lesser 
volume of unit sales with a larger mark-up gives a larger gross income; the actual amount 
of increase depends on the relative size of the two factors in the change and there is no 
quantitative data on this point. It is assumed that the relative positions of different tobacco 
products remain unchanged. 

If, for any reason the retail business appears attractive, or in the short-run appears more 
profitable, newcomers in numbers will be drawn to the business; and it is generally agreed that 
retailing is one of the easiest businesses to enter. The manufacturers’ and jobbers’ interest 
in having outlets tends to make it difficult for them to discourage such expansion; in fact 
their interest probably causes them to encourage new outlets. 

If the immediate effect of a system of price maintenance is to increase the number 
of retailers, then the additional gains must be divided among so many dealers that the 
individual unit may be worse off than before; and then the retailers complain that they 
cannot make a living and need larger margins. If the margins were increased, the trade 
would go through the same cycle and end up at the same place. Unless entry is restricted 
or controlled, the economic gains to a trade from monopolistic practices or certain price 
policies may be quite illusory; but the losses to the community may be quite real. 

It may be reiterated that whenever any line of business or trade obtains a profitable 
or attractive position, such gains can be held for the established concerns only if, for some 
reason or other, access or entry to the business is difficult or impossible. If access or entry 
to the business is €asy, newcomers will enter the trade until it comes to the point of being 

overcrowded”. Thus the immediate and short-run effects of introducing a scheme of price 
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maintenance will tend to encourage entry to the retailing bus 
returns per outlet. It cannot be stated too strongly that econom 


of prices and numbers of producers or dealers; prices may be co 
so easily handled. 


To the extent that the sale of tobacco products is not controlled by exclusive dealers 
in tobacco but is carried on by grocery stores, drug stores and all sorts of retailers, the fore- 
going analysis may appear in need of modification. But the tendency or trend is the same 
for both cases because where tobacco products are sold by general merchandisers the same 
effects will tend to appear. The extent of the effects, however, may depend somewhat upon 
the quantitative significance of tobacco sales to the particular dealer. It is impossible to 
give detailed data as to the contributions made to retailers’ incomes or profits by tobacco 
sales but Table IX, p. 68, gives an approximation; the product is one of the fastest movers 
in the whole retail field and thus is likely to be a significant item for many dealers. 

It is, of course, quite possible that where a retailer handles a number of lines including 
tobacco, the high returns which he obtains on tobacco are really used to subsidize other 
products. In other words, tobacco profits make a more than proportionate contribution to 
overhead cost, and other products through low prices, may make a less than proportionate 
contribution. If this occurs, the total profits in retailing may not be out of the ordinary 
and may, therefore, provide no particular incentive to enter the business. If this is true, 
tobacco users are subsidizing many other products. 

There is, however, the factor that retailing itself is an occupation apparently attractive 
to many of the population and consequently it is a business upon which newcomers embark 
with the slightest or no encouragement. It may be doubted if, on balance, the fact that 
tobacco is sold jointly with other products alters substantially the analysis set out above. 
Certainly, even if the quantitative effects are less, the tendency is in the same direction. 

The considerations which may affect costs rather than income may now be analysed. 
The existence of price maintenance in retailing, means that competition is driven into other 
channels. Price maintenance cannot eliminate rivalry from the trade—it simply canalizes 
the rivalry into certain non-price channels. Those non-price channels of rivalry may be 
advertising, added service to the consumer, or similar things. Whatever may be the 
particular form non-price competition takes, it costs something and must be considered 
in analysing the effects of the different forms of non-price competition.? ’ 

It is unnecessary to give in detail the various forms of advertising which retailers may 
use in order to attract customers; these forms of advertising are familiar to those engaged 
in the tobacco industry. Possibly direct advertising of tobacco products by retailers is not 
as great as for many other products because of the amount of national advertising carried 
on by tobacco manufacturers. But to the extent that the retailer does advertise it is an 

ition to his cost. : 
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The importance of this point is shown by the size of distribution costs relative to costs 
of production. Marketing costs, of course, include all sorts of things besides adivertising, 
service, etc., but these all contribute their mite. And everything which adds to dealer costs 
adds to the general cost of distribution. That these costs are already high is indicated by 
the following excerpt from a standard text on marketing :— 


“The total cost of marketing goods in the United States in 1929 may be estimated 
on the basis of the census data as $39,423,000,000 and the total cost of production as 
336 169,000,000. These figures include values created by manufacturing, retailing, farm- 
ing, wholesaling, construction, railroads, lumbering, mining and fishing. They are not 
complete, since public utilities and most types of personal service are excluded. Never- 
theless, the figures are large, accounting for a total value of $75,592,000,000. Marketing 
accounted for 52-2 per cent of this total and production for 47-8 per cent: thus marketing 
is more expensive than production. Of the money spent for goods by the household 
consumer, slightly more than one-half went to pay the costs of marketing, and slightly 
less than one-half to pay the costs of producing goods.”8 


Thus the longer run effects of a system of price maintenance are to reduce the volume 
of sales of the individual retailer and to increase his costs of doing business. The combination 
of these effects will mean a smaller net income for each outlet. 

The above reasoning is, of course, based on the assumption that the effects of price 
maintenance are spread or shared equally among the trade. In fact, this may be modified 
because certain retailers may be more adept at one form of competition than at another, 
and because certain retailers may have a superior location, etc., which cannot under price 
maintenance be offset by price reductions of those dealers less favourably situated. It 
would seem that resale price maintenance appears to differentiate in favour of the better 
placed retailers. 

This raises the point that) there may for sound economic reasons be diversity of opinion 
and action within the trade itself. By and large the interests of the large concern may be 
in price competition; the interests of the small dealer and well located dealers may appear 
to be in price maintenance. All agree to support price maintenance but there may arise 
short-run considerations which will cause a conflict between action and opinion. In some 
lines the result has been to break down the system; in the Canadian tobacco retailing trade 
constant vigilance appears to keep actions in line with opinion. 

Thus so far the long-run effects of price maintenance on the retailing trade will probably 
be: (a) higher unit prices; (b) smaller volume of unit sales but more important here a 
larger aggregate volume of dollar sales; (c) more outlets and probably a smaller turn-over 
per outlet; (d) higher costs per individual dealer and (e) a consequently smaller income 
per dealer. 

It may appear odd that the trade should be in favour of a price system which in the 
long-run tends to reduce the income and to increase the costs of the individual business, and 
the number of concerns in the business. The explanation of this attitude is in part that 
they have not analysed the situation fully enough to judge the real effects of the policy.5 
Certainly, the general attitude of the trade indicates that there are few doubts as to the 
desirability of price maintenance. It is probably also true that more and more, the business 
world dislikes price competition; such competition appears to bring out the worst features — 
of business and indeed of human nature. And if such competition can be eliminaited, the 
trade feels that it can place its rivalry on a higher, and possibly in the short-run a more 
profitable, plane. However, it is at this point that the community’s interest and the trade’s 
interest may part company. 

There are, of course, besides these economic effects discussed above, other more general 
effects which have been mentioned as affecting the retailer. Under price maintenance 
schemes, it is argued, the retailer becomes little more than the representative of the manu- 
facturer putting the manufacturer’s products on the counter along side of the mamufacturer’s 
national advertising, and offering the products for sale at a fixed price and taking in the 
customer's money when the sale is consummated. The retailer offers the commodity at a 
fixed price and relies upon his location, personal connection, or service activities, to bring 
in the volume of business. It may well be that retailing is coming more and more to have 


ae D. Converse, Hlements of Marketing (New York: Prentice-Hall, 1935), p. 10. 

; Grether, Distributive Trades and Control of Price Competition” loc. cit., p. 376. 

“The economic self-interest of dealers is encased not only in layers of ignorance and 
prejudice but time and again, gives ground to the innumerable influences. of an emotional 
sentimental and institutional quality.” Grether, loc. cit., p. 376, 


ANNEX III. RESALE PRICE MAINTENANCE 81 


such a position in the economic system. But it should be recognized that such a position in 
the system means that the functions of the retailer are being definitely limited (to some 
extent absorbed by the manufacturer) and that the retailer is being given little discretion 
in charging more or less for a product, or in the methods of carrying on his own business. 
He becomes less the buying agent of the community and more the selling agent of the 
manufacturer. 

One of the reasons frequently advanced for the necessity of resale price maintenance 
is the necessity of eliminating certain forms of unfair competition such as the sale of pro- 
ducts at a loss, or the use of a product as a “loss leader.” The practice of using loss leaders 
as bait for customers is well known and needs little elaboration here. In brief, it means 
that some product—frequently a branded article—is selected, and is sold at a very low price 
which is advertised widely. The purpose of this practice is two-fold; firstly, to attract 
customers to the store on the assumption that once in the store they will purchase things 
other than the one advertised and secondly, to create the impression that, because of the 
low price on one article, the store is a low-priced one. However, the growing willingness of 
the public to buy only the low-priced product tends to defeat the very purpose of the 
method and will probably be the ultimate answer to the problem.6 Whether or not the 
practice of loss leaders is legitimate, is bitterly debated by the trade but it is doubtful if the 
significance of the practice is at all proportionate to the publicity given it. 

It is very difficult to ascertain what is meant by a loss leader. The Federal Trade 
Commission in its Chain Store investigation stated that:— 


“A loss leader apparently is variously considered as an article sold below net invoice 
cost, net purchasing cost, or net manufacturing cost as the case may be, or it may be 
applied to goods sold below the net purchase cost of the goods plus operating costs, or 
simply to goods sold below the usual mark-up.”7 


This investigation gives little data on true loss leaders and it is probably difficult to 
find any extensive use of real loss leaders which would conform to either the first or second 
definition given above. The common case of loss leader was simply one in which the dealer 
sold at less than the customary price but at a price higher than the dealers’ invoice price; 
in other words, the dealer reduced his margin and sold at a lower price to the public. To 
the trade, this is a loss leader. 

If a dealer wishes to reduce his margin and sell at a lower price to the public, it would 
ordinarily be regarded as a matter for each dealer to settle himself. It should be realized 
that, in every line of business, the costs of doing business are not the same for every con- 
cern. For many reasons, one concern will have a low cost, another high costs, and another 
still higher costs. When one thinks of these costs in terms of their respective magnitudes 
or sizes, the individual costs may be placed in an array—that is they can be arranged in 
order of size from the lowest to the highest. The higher costs concerns will be the marginal 
firms. There are, of course, many reasons why costs will vary but probably the only 
permanent explanation is the varying efficiencies of managements. Because nearly every 
other cause of cost differentials can be capitalized, it is a general conclusion that, in the 


long-run, the different individual costs reflect the efficiency of management of the individual 


business. 
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expenses to gross sales. One tobacco dealer may have a ratio of expenses to sales of twenty 
per cent while across the corner, the competitor has a ratio of thirty per cent. Because of 
this condition, it is impossible to say that the trade “needs” a given mark-up. As pointed 
out before, the mark-up is only one factor in the situation. If the margin or mark-up is 
set at twenty per cent, it will be argued, especially by the trade that there is great harm 
done to the dealer with the higher cost of doing business. If the margin is fixed at thirty 
per cent, the dealer with the low costs, so it is argued, is denied the right to promote his 
business on the basis of his low costs and his efficiency in management. Further, the con- 
sumer is denied the lower prices which the low cost dealers can give. 

There has been so much statistical work done by the Harvard Bureau of Business 
Research, the Federal Trade Commission, etc., on the subject of variation in retailers’ 
expenses that it is unnecessary to labour the point here. The following table, Table X, is 
given as an example but it is only one of the many tables compiled by different bodies all 
of which show somewhat similar results. 


TABLE X.—EXPENSE DIFFERENTIALS—FEDERAL TRADE COMMISSION* 


Per cent of net sales 
Number of stores, 1927 


Low High Average 
% % % 
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* Hearing on H. R. 1611, Serial 1, January 29, 1937, p. 146. 


A system of resale price maintenance tends to turn the retailer into an agent who receives 
a fee of so much per unit of turnover. Accordingly, the retailer with the high turnover is paid 
more per unit of work done than the dealer with the slow turnover. As pointed out above, 
if retailers with a slow turnover are given a margin satisfactory to them, those with a quick 
turnover are given the opportunity for abnormally large profits in the short-run. 

Whether or not price maintenance tends to make dealers’ margins relatively high, or 
higher than those which exist in the absence of the practice, is a point which has been 
much discussed by those interested in the problem.8 There is, of course, for manufacturers 
in general the problem of getting and maintaining dealers’ good-will; and one of the best 
means to this end, is by generous margins. Thus, in general, the manufacturer in a 
competitive position will probably tend to give wide margins. 

This conclusion is sound generally but it may not be as important in the Canadian 
tobacco trade as in other lines. The reason for this is the strong position of the Canadian 
tobacco manufacturer in dealing with the trade. The manufacturer can pretty well settle 
the point himself and while he may lean to generosity rather than niggardliness—as far 
as the point can be estimated—he will not be as generous as in more competitive lines. 
Thus the quantitative effect of resale price maintenance on dealers’ margins set by the 
Canadian tobacco manufacturer is not as important as it might be in general. 

Although the arguments for price maintenance, and the protests against price cutting 
come strongly from the distributing trades, it is questionable if they have any real case 
in support of this position. The argument respecting the manufacturer’s position has been 
touched upon before. It is, in brief, that the manufacturer of a branded commodity 
develops, by large expenditures on advertising, a good will which is dissipated by the 
dealer when he cuts the price. This argument, however, is one which applies primarily 
where there are many brands of the same or similar commodities and where there are 
private brands. Consequently, this contention is of little significance in the Canadian 
tobacco trade where private brands are negligible. 

_ It may be that the loss leader is a serious problem although the weight of independent 
evidence does not support this conclusion. But even if it is accepted as a matter of 
Importance, it is very doubtful if the answer is price maintenance. ‘The loss leader 


8 Grether, “Resale Price Maintenance and the Consumer”, American Marketing Journal, 
July, 1935, p. 146. 
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problem exists when one product is cut deeply and price maintenance will eliminate this 
practice in price-maintained lines. But price maintenance will also deny the efficient 
dealer the right to reduce the prices on all lines—a very different matter from loss leader 
or bait. Thus, even if there is an abuse it is questionable if price maintenance. is the 
proper solution. 

Indeed, it is very important that the economic issues should be clearly understood 
and that the business world—and legislators too—should understand the fundamental 
differences between the elimination and control of unfair trade practices and general systems 
of price control. As suggested, unfair practices such as loss leaders—if it is one—should 
be specifically met, but not by general price-fixing schemes? 

It may be concluded that there are no long-run economic benefits accruing to the 
retail trade generally from a system of resale price maintenance in the tobacco industry. 
A few retailers may gain because they are better located for, and more adapted to the 
type of trade carried on under price maintenance. But in general, gains to the retail 
trade disappear because there is no control over the numbers in the business. It may be 
further concluded that unfair trade practices call for their own specific remedies and not 
for a general scheme of price fixing. 
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CuaptTer VII 


THE WHOLESALER AND RESALE PRICE MAINTENANCE 


In general, the jobbing or wholesale trade in tobacco products appears strongly to 
favour resale price maintenance. As in the case of retailers, this practice is supported on 
the grounds that it stabilizes the trade, eliminates chisellers, and puts competition ae 
ethical grounds. Again, this analysis is too simple to be conclusive and requires muc 
Tae hs interest of the wholesaler is the same as that of the retailer, that is he 1s 
concerned with the net income from his business and his net income is his total income 
less the costs of doing business. The analysis here is similar to that for the retailing 
business but possibly it may be unnecessary to repeat all the reasoning. The following 
discussion covers the effects of price maintenance upon the numbers of wholesalers, and 
upon the wholesalers’ gross income and costs, as well as certain other general considerations, 

As pointed out before, the margin or mark-up in any business, including wholesaling, 
may be determined by competitive forces or may be arbitrarily set, but the volume of 
business done depends upon other circumstances and is not subject to such arbitrary 


control. The income of the business depends upon the volume of sales and the margin | 


of profit—both are basic factors in the computation. It has been the assumption throughout 
that price maintenance, because of its reduction in the volume of consumption of the 
product must mean some reduction in the aggregate volume of unit sales by all whole- 
salers: that is some volume of unit turnover is lost, but not necessarily dollar volume. 
The reduction in unit sales may be a smaller percentage than the increase in prices, so 
that the net income of the dealers—the product of these two variable factors—will be 
larger; the precise reaction depends upon the elasticity of demand, which in general, 
and at existing levels of prices for tobacco products, is regarded as being inelastic; all of 
which supports the above conclusion. 

Whether or not this larger return per business can be held intact depends mainly 
upon the point of whether or not newcomers can enter the business easily. If the mark-up 
makes the business appear attractive, or in the short-run makes it more profitable, then 
the interest of others may be attracted to the business. If new jobbing businesses can 
be started easily, the entrance of the newcomers will mean the reduction in the volume 
of business carried on by each wholesaler because now there are more dealers in the trade; 
there has been a greater increase in dealers than in the dollar volume of sales. The 
same chain of reasoning which applied to the retail business applies here. It seems to 
be the opinion of the trade itself that there are too many concerns in the business; 
this, of course, is the general view of the members of most businesses and professions, 
concerning their numbers and it must be accepted with some reservation. 

It appears very doubtful, however, if there is the same easy entrance to the jobbing 
trade generally that there is to the retailing field1 The evidence from the tobacco trade 


itself showed that there was considerable stability for periods of time and that while 


businesses might merge, etc., few new ones came in. In addition to this, there is the 
practice of the Imperial Tobacco Company—and possibly of other companies—of exercising 
some control over the adding of new firms to their sales list.2 Such a practice can be 
very effective in limiting entry to the business; it is, of course, particularly effective 
in limiting the number of non-tobacco wholesalers who may wish to add tobacco to their 
existing lines. Because of these difficulties in entering the wholesale trade, or extending 
into tobacco products, it may well be that for a considerable period, the added profits 
made possible by a price maintenance policy can be protected for those already in the 
business. If this conclusion is correct, then the jobbing trade may have a sound and 
rational basis for its position in the matter, 

There is here the same problem as in the retail field—that of tobacco being one of 
a number of products handled. The analysis used there is valid here—that high profits 
on tobacco may be used to subsidize other products. While no competition is possible on 


"i *N. H. Engle, “Economic Phases of the Wholesale Market,” American Economic Review 
Vol. 23, No. 3 (June, 1933), p. 189 et seq: this gives a good discussion of the wholesaler’s 
position in the United States and the Canadian situation must be somewhat similar. 


*See letter of May 9, 1936, addressed by Imperial Tobacco Co. to Wholesale Customers, 
Imperial Tobacco Co, Folder No. 9. 
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tobacco prices, there is always the possibility that a bill of goods from a mixed wholesaler 
will include tobacco at fixed prices and other items at low prices; thus reducing the total 
of the two. There is also the possibility that tobacco makes more than its = rivet 
contribution to the overhead costs, and other products through low prices wake ae than 
their proportionate share. To the extent that this occurs. tobacco users are here, as 
in the retail field, subsidizing the users of some other products, , 

The effect of a uniform margin for all dealers, as discussed for the retailing trade 
applies to the wholesalers also, for their costs vary just as those of the retailers do. Thus a 
margin which is very profitable for one may be quite inadequate for another. It is unneces- 
sary, however, to repeat again the arguments discussed previously. 

The matter of costs may now be brought in. In the tobacco trade, the jobber is 
allowed a fixed mark-up on the various forms of tobacco products and is required to sell 
to the retailers at a set price and, in general, on standard terms and conditions. Under 
these conditions, competition must be directed to the advertising and service channels. Just 
as in the retail trade, because of the manufacturers’ national advertising, it is probably true 
that advertising plays a lesser part than service; but the tendency will be for the amount 
of advertising, or advertising devices, to be greater under price maintenance than under 
price competition. 

Service by the jobber may mean certain valuable aids to the retailer or it may mean 
merely a plethora of calls, salesmen, deliveries, etc? In the tobacco jobbing trade, com- 
petition in service has meant more frequent calls by salesmen, more frequent deliveries, 
and deliveries of smaller quantities; it has also meant the introduction of the truck ware- 
house. All of these increase the cost of distributing without necessarily adding to the real 
flow of utilities to the retailer or to the community. The evidence from the trade itself 
indicates that competition in service is very keen and that it adds considerably to the cost 
of doing business. But once price competition is eliminated, the whole rivalry must be 
concentrated in these non-price channels and more competition in service is inevitable. 

Thus costs, under price maintenance, behave in the same way as for the retailer— 
that is they tend to increase. But the jobber having increased, and held, the larger 
income consequent upon higher prices, has a greater cushion to take the added costs of 
service. He may pay out all his added returns on service, or he may be able to save more 
for himself; it depends largely upon his place in the trade. But certainly, because of the 
difficulty of entrance, the jobbing trade appears to be in a position to gain more than the 
retailer from a price maintenance scheme. 
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Cuapter VIII 


THE CONSUMER’S INTEREST 


As many of the points touching the consumer’s interests were discussed in connection 
with the retailer, it is unnecessary to do more than examine briefly certain points touching 
the consumer’s relationship to price maintenance. The consumer’s contact with the system 
is through the retail outlet. There is little evidence to show the Canadian consumer’s 
attitude towards price maintenance either in the Canadian tobacco trade or in general. 
In the United States, the Federal Trade Commission’s small statistical sample (1,990) of 
questionnaire replies from consumers showed that nearly three-quarters of the replies were 
not in favour of the practice. It further showed that one of the main benefits claimed for 
the consumers was standardized prices.2 It is clear that consumers’ attitudes vary con- 
siderably depending upon occupations and interests, and clearly in many cases, the 
individual’s reaction as a consumer is over-balanced by his business interests. But the 
presumption is that the practice is not approved by the majority of consumers. 

Undoubtedly, resale price maintenance means from the viewpoint of the consumer, a 
higher price for tobacco products, possibly more retail outlets, and possibly though much 
less important in this field, more competition in service, and other similar forms. It is 
generally agreed that the consumers’ main interest is in lower prices and that the majority 
of them—certainly the lower income group which needs help—would prefer, if given the 
chance, to take the alternative of lower prices. The difference in unit prices for tobacco 
products under two systems—resale price maintenance or price competition—cannot be great 
in cents and thus it may appear insignificant. But when it is translated into terms of 
annual expenditure, it becomes much more important and can, in the aggregate, mean 
substantial sums. 

The added number of outlets may seem an apparent gain to the community in having 
more widely dispersed outlets; but these added outlets are at a definite cost to the com- 
munity which may not wish to pay such costs. With respect to service, it must be realized 
that there are a large number of consumers who do not want service but want the bare 
commodity at the lowest possible price? This element in the community is given no 
opportunity to exercise its choice when the matter is limited as it is by resale price main- 
tenance—it must take convenience, service and similar cost items when it would prefer 
more commodity and less service. From the viewpoint of this group, the suggestion is that 
at least the choice should be left to them. 

Many of the general considerations which might apply in industries with many producers, 
private brands, etc., do not apply in the Canadian tobacco industry. The number of 
producers is so small that it would be probable that, in the absence of price maintenance, 
all lines and brands would be treated equally and would be cut about the same, and, 
consequently, the consumers would not develop prejudices on the cut lines. The United 
States experience suggests that cut-price tobacco products are not subqject to the consumer- 
or even dealer- ill-will which may apply on cut-price products in other trades. Tobacco 
is a product which is so clearly sold by brands which are known and used by the con- 
sumers that it is easily subject to price comparisons. ‘Tobacco products are convenience 
goods and as suggested, there are probably fewer opportunities for the service appeal. 
Consequently, the price factor is important. 


One of the points frequently urged for price maintenance in general is that there are 
other brands or goods which can be resorted to. In fact one of the real protections to the 
consumer from abuse of the system is the private brands. But in tobacco products in 
Canada there is virtually no substitute and thus this argument does not apply; the con- 
Sumer uses price maintained goods or nothing. 


2. Federal Trade Commission, Resale Price Maintenance, Part I, p. 11. 
eThid. pods. 


* Federal Trade Commission, op. cit., p. 22. Out of approximately 2,000 answers, about 56 


side peas me: number of consumers favoured cash and carry units, while 17 per cent preferred 
tores. 
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By and large the present economic system relies on price and other forms of coms 
petition to settle what will be sold, and how, and by whom. At many places, this control 
has been modified but it is still the predominant force in the system. So long as this is 
true, it appears a proper conclusion from the consumer’s, interest, that the margin or profit, 
or more correctly, the income, to be obtained in retailing should be settled not by the 
arbitrary action of the manufacturers, but by the competition—eliminating unfair forms— 
among the dealers, whom, it is presumed, are familiar with their business. Thus, the play 
of econome forces will settle the number of dealers and the returns to the business just as 
in other places. Undoubtedly, the results of such a policy which is now the general one 
in retailing, are unpleasant to those dealers forced out. Individuals in any line of activity— 
professional or business—are prone to identify their own welfare with that of the com- 
munity but this is a confusion of interests. The welfare of the community may call for 
the elimination of certain businesses—distressing as this may be to the individual concerned. 
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CONCLUSION 


The argument presented in the foregoing pages may be briefly summarized and the 
conclusions set out. From the general viewpoint of economic principles and the general 
philosophy of the present economic system, there is a presumption that resale price main- 
tenance, on balance, is an anti-social practice. This is concluded because such a practice 
does not tend to maximize the volume of production or the national income. The importance 
of this conclusion will vary from one industry to another depending upon the conditions 
in each industry. Possibly the peculiar conditions in the Canadian tobacco industry may 
make the point of less quantitative importance there. This involves the further matter of 
judgment, that is, whether or not such a price policy, while definitely anti-social, is of 
sufficient quantitative importance to affect public policy to the point of requiring remedial 
action. 

The immediate effects of this price policy on the manufacturer depends on whether or not 
manufacturers’ selling prices can be held firm, without it. If these prices can be held firm 
the manufacturers may lose somewhat by resale price maintenance; even if these prices 
are not subject to the same control as under resale price maintenance, it would seem that 
in the long-run, the manufacturers may not economically gain by the policy. On the basis 
of the detailed analysis, it is doubtful if there is a substantial and permanent gain to labour 
from the policy of resale price maintenance; in all probability it would, because of other 
factors, be little affected by the presence or absence of the system. The growers of tobacco 
are considerably removed from the retailing of tobacco products and it is questionable if 
there is a significant gain — other than to landowners —in this field from resale price main- 
tenance. In both these cases the quantitative significance of any gain which might exist is 
small. 

The wholesale or jobbing trade appears to be benefited immediately by the policy, 
because of the difficulty of entry to this field. The extent of the gain cannot be estimated, 
and it exists only if it is not passed on to the users of other products. The retail trade in 
general apparently gets no permanent economic gains from the policy, although it appears to 
eliminate from the business for the time being certain disagreeable aspects. The consumer 
probably pays more for tobacco products, certainly in most areas, and he may be forced 
to take more service and more outlets. 

These conclusions are stated baldly, for the qualifications and conditions have been 
set out in detail above. And from the detailed analysis, it will be realized that the con- 
clusion might be altered by new conditions or by different weight on certain factors now 
present in the situation. But on the basis of logic and probability, the foregoing is sound. 

These conclusions lead logically to the ultimate conclusion that as a price policy the 


practice of resale price maintenance cannot, on its economic side, be supported in the general 


publ interest or as an answer to unfair trade practices; it may even be of doubtful value 
in the long-run to most divisions of the tobacco trade and industry itself. 

As stated at the outset this survey is concerned only with the economic aspects of resale 
price maintenance. However, the business policy of any concern is not determined exclusively 
by economic considerations. Other factors besides the economic ones are bound to be con- 
sidered in the determination of policy. The relative importance of these various con- 
siderations can only be assessed and decided by the concern itself. All that the present 
analysis has endeavoured to do is to make clear the economic aspects and effects which are 
relevant to a careful consideration of the whole problem. The absence or presence of 
resale price maintenance in the Canadian tobacco trade involves other considerations, which 
from the viewpoint of the Imperial Tobacco Company, or of the whole industry and trade, 
may be the deciding factors as long as the matter remains one of business policy and 
private concern. 
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THE LAW OF RESALE PRICE MAINTENANCE IN CANADA 


The law of Canada on almost any subject takes as its starting point the doctrines of the 
English common law. Deviation from the lines of those doctrines is generally the result 
either of peculiar local conditions too pronounced to be disregarded or of special statutory 
provision. It is therefore material to notice briefly the English law on resale price main- 
tenance. 

An agreement to maintain resale prices is always an agreement in restraint of trade — 
it limits the free discretion of the individual to buy and sell as he will. The earlier common 
law always looked with deep suspicion on agreements in restraint of trade. By the nine- 
teenth century, it became established, however, that agreements in restraint of trade would 
be lawful and enforceable if the restraint was reasonable —“ reasonable, that is, in reference 
to the interests of the parties concerned and: reasonable in reference to the interests of the 
public.” The old prejudice against restraints of trade is preserved in the rule that all 
restraints of trade are presumed to be unreasonable and therefore unenforceable until 
proven to be reasonable by the party relying on their validity in the particular case. But as 
far as resale price maintenance agreements are concerned, this is the only shred of the legal 
prejudice which remains. For commercial agreements are no longer critically scanned by the 
courts. The judges have repeatedly said that, in such agreements, the parties are the best 
judges of what is reasonable between themselves.2 This is rather too sweeping a statement 
because in two cases where the agreements were designed, among other things, to maintain 
prices, the courts held that the restraints imposed went beyond what was reasonable in the 
interests of the parties.2 However, out of seven cases in which resale price maintenance was 
directly or indirectly involved, these are the only two where the agreements were not upheld. 
In each of these two cases, the agreements were not as limiting trade but eliminating it 
entirely in certain circumstances. It has been comparatively easy to overturn the presumption 
that a restraint is unreasonable in the interest of the parties. 

No English case has ever decided directly and unequivocally that a resale price 
maintenance agreement was contrary to the interests of the public. Once shown to be 
reasonable between the parties, the onus of proving detriment to the public “will lie on the 
party alleging it” and “this onus will be no light one.’ 

While it is true that there is only one English case where the issue of reasonableness in 
the public interest was squarely raised and dealt with explicitely,5 nevertheless, it is clear 
that, as far as the interest of the public is concerned, slight evidence if any, has been 
required to justify an agreement for maintenance of resale prices. In the cases the judges 
emphasize public advantages to be gained from resale price maintenance agreements; 
conservation of resources, stabilising of trade, and fair return to labour and capital. 
However, the validity of resale price maintenance agreements is far from being established 
as an absolute and universal rule in the English cases. 


In most of the cases, the existence of free trade is an implicit, and sometimes an 
explicit, assumption. 


_ “Public policy does not permit of any (situation) that would really produce public 
mischief; such might be possibly the case if it was calculated to produce a pernicious 
monopoly in articles for English use—a point I desire to leave open and one which, 


having regard to the growth of syndicates and trusts, may some day or other become 
extremely important.’’6 


This statement was explained by Lord Parker to contemplate 


a state of affairs in which some trade or industry has passed or is likely to pass 
into the hands or under the control of a single individual or group of individuals and 


1 Nordenfeldt v. Maxim Gun and Ammunition Co., (1894) A. C. 535 at p. 565, per Lord 
MacNaghten. 

2 North West Salt Co. v. Electrolytic Alkali Co., (1914) A. C. 461 at p. 471. Palmolive Co. 
v. Freedman, (1928) Ch. 264 at p. 271. 

8 Collins v. Locke, (1879) 4 A. C. 674; Evans v Heathcote, (1918) 1 K. B. 408. 

* Attorney-General of Australia v. Adelaide Steamship Oo., (1918) A. C. 781 at p. 797 


ae by Lord Haldane in North West Salt Co. v. Electrolytic Alkali Co., (1914) A. C. 461 
G Dp. Gio. 


> Palmolive Co. v. Freedman, (1928) Ch. 264. 
Nordenfeldt v. Maxim Gun Co., (1893) 1 Ch. 630 at p. 668. 
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to indicate that if a restraint of trade is likely to produce that result, it may on grounds 


of public policy, be unenforceable, however reasonable in the j 
the contract.’’7 ’ e in the interests of the parties to 


He went on to say that one of the evils of monopoly conditions is 
ment of the prices of goods and services,”8 and that such an evil is much more likely 
to arise In a country which maintains a protective tariff than in a country which does not? 

In the North West Salt Co. v. Electrolytic Alkali Co., substantially all the manufacturers 
of salt in north-west England had entered an agreement to regulate price and output and 
they were found to have established practical control of the inland salt market. The 
House of Lords said that this was not, of itself, unreasonable in the public interest. There 
might still have been effective competition from abroad1° Lord Haldane specifically 
cautioned that “if a monopoly were attempted to be set up which was calculated to enhance 
prices to an unreasonable extent, that would be ground for refusing to enforce it.’11 In 
Palmolive Co. v. Freedman, Lawrence, L. J. said he did not think it would be a ground 


for complaint on the part of the English public even if none of the Palmolive products were 
sold in England at all. 


“the undue enhance- 


“It is not as if the plaintiff had acquired control of the whole or a substantial part 
of the output of some indispensable commodity (such as coal or salt or toilet soap) and 
were endeavouring to force the members of the public to pay higher prices for goods 
they were practically compelled to puchase.’’12 


Even where the assumption of free trade is not explicit, the frequent use by the 
judges of the argument that it will rarely be in the interests of a producer to raise prices 
to an unreasonable extent shows that this assumption underlies the argument. 

The early attitude of the Canadian courts seems to have conformed to the result of 
the English cases. In Ontario Salt Co. v. Merchants Salt Co., in 187112 a number of salt 
manufacturers had agreed to market all their product at a common price through a trustee. 
The court held that the agreement was not intended to create a monopoly because it did 
not include all the local manufacturers and, in any case, salt could be imported from 
abroad. Competition would effectively regulate any attempt of the trust to raise prices to 
an unreasonable extent. 

Highteen years later, the results of the adoption of a protectionist tariff policy persuaded 
the Canadian parliament that the common law did not afford sufficient protection to the 
public and a statute provided that certain agreements of the type used to maintain prices 
should be criminal offences.14 This was a divergence from the English common law. At 
worst, in England, the agreement was merely unenforceable. Henceforth, in Canada, some 
agreements were to be criminal offences. Where the words of the statute clearly applied to 
an agreement there could be no appeal to the English authorities. More than that, even 
where it was doubtful whether the statute struck at a particular agreement, it became 
doubtful whether the judges would fall back upon the common law as an aid to interpretation 
because those rules assumed a free trade system and Canada had a protective tariff1® 
Canadian judges, in interpreting what is now s. 498 of the Criminal Code, have consistently 
refused to use the principles laid down in the English cases to expound or limit their 
interpretation.16 The same is true of their interpretation of s. 2 of the Combines Investigation 


7 Attorney-General of Australia v. Adelaide Steamship Co., (1913) A. Cu 7T8Sbiat p795. 

8 Tbid., p. 799. : 

Sa a ecOenetal of Australia v. Adelaide Steamship Co., (1918) A. C. 781 at pel oD. 

19 North West Salt Co. v. Electrolytic Alkali Co., (1914) A. C. 461 at p. 470. 

11 [bid., p. 471-2. 

12 Palmolive Co. v. Freedman, (1928) Ch. 264 at p. 282. Mok . 

13 (1871) 18 Grant’s Chancery Reports 540. It is not without significance that as late as 
1917 the Supreme Court of Canada dismissed the suggestion of an illegal conspiracy in restraint 
of trade by pointing out that there was no import duty on the particular commodity. MacEwan 
v. Toronto General Trusts Corporation, (1917) 54 8. C. R. 381. At that time, the Dominion 
Salt Agency controlled ninety per cent of the ‘Canadian production. No evidence to eae 
enhancement of price or undue limitation of facilities was, in fact, offered as the point merely 

se incidentally. : a 
att iiss cralcuimnes amended and now incorporated in the Criminal Code R. S. C. 1927, Ch. 36, 
ert : id that the Common 

15 i le v. Karn, (1906) 11 O. L. R. 619 at p. 628 the court said that the 
Law ee ta tative aia of he Sais and the statute was passed because of the intr oduction 
of a protective tariff. -. ; 1912) 2 DLR. 734-ab’ pp. 

16 . Elliott, (1905) 9 O. L. R. 648. Weidman v. Shragge, (1912) 2 D.L.R. 

737 748 758. ee v. yaa (1915) 33 O. L. R. 251 at p. 252. Dominion Supply Co. v. 


Robertson, (1917) 39 O. L. R. 495. 
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Act. It would be rash to assume that English authorities can be successfully used in 
Canada for the purpose of upholding resale price maintenance agreements, The question 
here is primarily one of interpreting certain broad general expressions in a statutory 
enactment upon which a conclusion is likely to be reached by reference to all the circum- 
stances!? rather than by reliance on rules devised for a radically different situation. 

The relevant statutory provisions are to be found in sections 496-8 of the Criminal 
Code and section 2 of the Combines Investigation Act of 1928. Under the Criminal Code, 
agreements to limit unduly the facilities for producing, supplying, dealing in, etc., to unduly 
prevent or lessen the production of, to unreasonably enhance the price of or unduly prevent 
or lessen competition in, any article or commodity are criminal offences. Under the 
Combines Investigation Act, any combination resulting from an agreement or arrangement 
to limit facilities, to prevent or lessen production, or competition, to enchance price or to 
fix a common price or resale price is a criminal offence if the combination has operated 
or is likely to operate “to the detriment or against the interest of the public.” In interpret- 
ing the Criminal Code sections, the courts have said that “unduly” is meant to refer to an 
excess from the point of view of the interests of the public18 It has also been held that the 
words “to the detriment or against the interest of the public” were intended to be inclusive 
of “unreasonably” in clause (c) and of “unduly” in clause (d) of s. 49819 It is reasonably 
certain, therefore, that s. 2 is co-extensive with subsections (a), (c) and (d) of s. 498 of the 
Code. But that does not advance the matter far. It is evident that the expressions, 
“unduly”, “unreasonably”, “to the detriment or against the interest of the public”, are very 
elastic expressions even if they do mean the same thing20 The only way in which they could 
exin precision in a legal sense is by a series of judicial decisions placing specific sets of 
facts inside or outside these expressions. But the facts involved in “combines” cases are 
always complex, and the judges often do not clearly say which aspects of the fact situation 
are crucial and which are irrelevant. Add to this the obvious remark that the possible 
combinations of fact in this kind of case are almost infinite and it will be clear that the 
thirty odd cases in Canada, which have raised, directly or indirectly, the questions of civil 
enforceability or of criminal liability do not make it possible to label every variety of 
agreement with assurance. 

Although the purpose is te find out what agreements to maintain resale prices are free 
from the taint of illegality, it is not sufficient to inquire merely into those cases which have 
dealt with “unreasonable” enhancement of price or enhancement “to the detriment of the 
public.” An agreement for the purpose of maintaining or even of advancing resale prices 
may be quite unobjectionable in that it does not do so unreasonably, etc., and yet fall 
' within some of the other clauses, Fer example to maintain resale prices, there must be some 
regulation of supply and that in itself may amount to an undue limiting of facilities for 
producing or dealing or to an undue preventing of competition! All these arrangements 
between producers and distributors have, as their ultimate aim, a regulation, if not a main- 
tenance or advancement, of prices. The subsidiary devices for reaching that end may be 
of minor interest to the parties to the agreement but the statutes clearly contemplate that 
they may be intrinsically objectionable regardless of whether price is advanced “unreason- 


Neen: See Hodgins, J. A. in Attorney-General of Ontario v. Canadian Wholesale Grocers Associa- 
18 Weidman v. Shragge, pp. 758-61. 
ser qe sf famareien, (Ane) i" De diepRed0Os atupsihi. 
‘he sterility of judicial attempts to explain, in a general way, what these ex i 
is well illustrated by the definition essayed by Osler, J. A. in Rabie Elliott, (1905) in 9 OLR. 
648 at p. 662, “Competition is not to be prevented or lessened unduly, that is to say, in an 
undue manner or degree, wrongly, improperly, excessively, inordinately, which it may well be in 
one or more senses of this word if, by the combination of a few, the right of the many is 
practically interfered with by restricting it to the members of the combination.” 

_ Another general discussion of the meaning of s. 498 (d) to be found in the cases is that 
given by Anglin, J. in Weidman v. Shragge. It has definite value. He decided that “unduly” 
means something more restrictive on the right of agreement than does “unreasonably”. That is 
important because, if “unduly” meant “unreasonably”, it could then be strongly argued that 
498 (d) merely codified the common law test and that the English cases which allowed of such 
easy proof of reasonableness would be applicable to its interpretation. (See paragraph 3 of the 
text above.) But the Supreme Court of Canada declared that the use of “unduly” makes the 
Criminal Code more restrictive of combination than was the common law. 

ee Stinson-Reeb Co. v. The King, (1929) 3 D. L. R. 331 at p. 335, Mignault, J. said, “Injury 
pains DDO Pe eee or ged poe Wis, free competition, notwithstanding any advantage 

ay ac usines: ombi j j 
Apa ae pi pies = ne s interests of members of the combine is what brings an agree- 

21 See Attorney-General of Ontario v. Canadian Wholesale Grocers Association, (1923) 58 


. eS aioe Rex v. Alexander, (1932) 2D. L. R. 109, Rew v. Canadian Import Co., (1934) 61 
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ably” or “to the detriment of the public.” It is necessary, therefore, to consider all the cases 
in which the courts have pronounced on the validity, or criminality, of such agreements22 

The cases differ so much in their facts that it is not possible to disentangle any typical 
fact-situations.. Therefore, the cases cannot be grouped as illustrating rules. It seems. best 
to consider the more important cases in roughly chronological order. When members of a 
retail coal dealers’ association agreed not to buy coal from producers or jobbers who sold 
direct to retailers or dealers who refused to maintain prices as fixed by the association, the 
president of the association was convicted under s. 498 (d) of the Criminal Code 23 The 
association had rules for expelling members who bought from offending producers or jobbers. 

It issued “lookout” lists on which offending members were placed. This list was a 
warning to all. producers, jobbers, and retailers not to sell to him except in ton lots at retail 
prices. The association turned down applications for membership. on the ground that the 
business would not admit of further competition. The court declared that these facts showed 
it to be the purpose of the association to secure a monopoly and hence a conspiracy for the 
undue lessening cf competition. Emphasis was placed on the endeavour to control the whole 
supply and so to destroy competition. 

Wampole v. Karn?+ was a civil action by a manufacturer against a wholesaler on a 
resale price maintenance contract. The contract was prepared by the drug section of the 
Retail Merchants Association, approved by the Wholesale Druggists Association and pressed 
upon the manufacturers. The plaintiff and others agreed to use it. The design was to fix 
resale prices and limit trade to those who agreed to maintain them—in fact, the court said, 
to members of the association. There was no evidence that the association expelled or 
fined members who failed to abide by the contracts nor was there anything to show limits 
placed on access to membership. The contract with the manufacturer and his supposed 
power of enforcement were probably thought to provide a sufficient sanction. Without 
making a specific finding to that effect, the court seems to have been satisfied that prac- 
tically all manufacturers of cod liver oil were exacting these agreements. Here again it was 
held that the object was not merely to lessen but to destroy competition. They also found 
an unreasonable enhancement of price. 

In 1903, an association of master plumbers and an association of plumbers’ supply 
houses agreed that, in consideration of members of the former agreeing to give a “prefer- 
ence ” to members of the latter where prices were equal, the latter agreed to sell to independent 
plumbers only at a twenty per cent advance and to the public not at all. The court gave an 
opinion that this agreement was in violation cf the Criminal Code. A later more rigid 
agreement between the two associations in which they agreed to deal only with one another 
was also held to violate subsections (a), (b), (c) and (d) of s. 498.25 Lists of members in good 
standing were circulated and offending members were suspended. In an action against the 
two associations after their incorporation, they were found guilty on all four subsections and 
fined.26 The object, said the court, was to limit the plumbing business to members of the 
associations. No evidence was referred to in the judgment as to whether it was easy or 
dificult to get into the associations which argues that it was not regarded as material. 

The Alberta Retail Lumber Dealers Association, comprising ninety per cent of the 
trade, established a schedule of prices to which members were to adhere and notified manu- 
facturers that, if they sold to non-members, members would not buy from them. Any 
retailer was to be eligible for membership but final decision on eligibility lay with the 
directors. The evidence showed that some applications of retailers had been refused. The 

iati onvicted under s. 498 ss. (d).27 Three judges thought that 
president of the association was convic 1 Ae, ae : h 
the fixing of prices and the agreement, to bring pressure on the manufacturer were eac 
violations of ss. (d). Stuart J. was not certain that the mere attempt to compe) bere 
facturers to sell through retailers would be criminal. But when they went Awe and trie 
to restrict sales to a class of persons of their own definition, 1t was clearly criminal. 


2Tt j S th mentioning that in eleven criminal prosecutions before the courts, 
eee yea Het dieu cases. “In nine civil actions to test the enforceability of nS 
ereeents there have been eight clear findings of eae eg nee aor Pee fea 
icting t urse of judicial decision. ut it does indicate g 
a erent hte of a broad Oa ele oie ae fig wae a 
g ld have provided loopholes had they been disposed to fin : 
ee ie ated iraui ithe vigorous denunciation of combines found here and there in the 
ses. 
ne 38 Rex v. Elliott, (1905) 9 O. L. R. 648. 
24 (1906) 11 O. L. R. 619. 


ichael, (1907) 18 C. C. O. 185. Lan 
is Poe Ms Rees aie Mey Steamfitters Co-operative Association (1907) 140. L. R. 295. 


27 Rex v. Clarke, (1908) 14 C. C. C. 57. 
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Some support for this distinction is to be found in Rex v. Beckett,?8 in which charges 
under s. 498, ss. (b) (c) and (d) were laid against the Dominion Wholesale Grocers Guild. 
It comprised ninety-five per cent of the wholesale grocers. Its objects were to make the 
whole grocery trade flow through wholesale channels and to secure a fixed margin on various 
products. They tried to get manufacturers to fix list prices for sale to retail trade and to 
promise them a percentage. They pledged themselves to give a preference to manufacturers 
whom their association thought deserving of support. Any wholesaler could become a 
member and the only ground of expulsion was the conduct of a retail business. They also 
attempted to persuade manufacturers to refuse to deal with wholesalers who did not main- 
tain the list price. The defendants were acquitted. The earlier cases were distinguished on 
two grounds: (1) There was no attempt or intention to restrict benefits to members; any 
bona fide wholesaler could buy at the same price as members and was free to Join the 
association if he wished; the aim of the association was to benefit the entire wholesale trade; 
(2) They did not fix prices but got the manufacturer to do it. (There was no evidence 
that they attempted to get manufacturers to fix retail selling price and they themselves 
claimed they did not want to fix prices.) 

This carries forward what seems to be implicit in the earlier cases. The court seems to 
consider that the Code strikes only at attempts to secure full fledged monopoly. You are 
not justified in inferring a monopolistic aim where the group does not seek to limit advantage 
to its members and makes no atiempt to fix prices to the public. Indeed, the judge in this 
ease thought the facts expressly negatived an intention to secure a monopoly because he 
found as a fact, that the members of the association did not intend to violate the law or to 
do malicious harm to any member of the public. (The popular concept of monopoly as a 
wicked monster whose primary object is to devour the public.) He quotes from a wide 
range of authority to show that a malicious intention to oppress the public is necessary in 
order to come within s. 498. Needless to say, this view is not supported by authority and 
later decisions expressly assert the contrary.29 For example, in Wezdman v. Shragge,?° 
where two Winnipeg junk dealers, controlling over ninety per cent of the junk business in 
western Canada, agreed to fix a common buying price for junk, the Supreme Court of 
Canada found the agreements to be in contravention of s. 498. It was conceded that the 
parties had only been concerned with their own interests and that the agreement did not go 
beyond what was reasonably necessary from their narrow point of view. But the inevitable 
effect of carrying out the agreement, regardless of intention, would be the undue lessening 
of competition. 

In this case, the earlier contention, that the Code merely made what would have been 
an unenforceable restraint of trade at common law a criminal offence, was laid to rest. 
“Unduly” was declared to have a wider meaning than “unreasonably.” The common law 
did not invalidate, on grounds of detriment to the public, any restraint of trade which was 
less than a “pernicious monopoly.” This case made clear that an undue limiting of com- 
petition would be an offence even though it did not make specific findings about or lay 
emphasis upon the proportion of the total trade which the parties to the agreements con- 
trolled or aimed to control. In some of the cases, of course, it is obvious from the facts 
stated that they were in control of almost all the trade. In most of them if not all, it can 
be inferred that the devices used could not have been effective if they had not been in 
that position. Nevertheless, the slackening of emphasis on monopoly appears to indicate 
that restrictive agreements by those merely in a dominant position may be an offence. 

Before going on to the later cases, it should be noted that in 1907 the grain buyers 
association at Winnipeg was acquitted on a charge of undue restraint of trade31 The 
association had made a rule that the members must, in purchasing wheat from farmers, pay 
not more or Jess than one cent per bushel under the export market price. The uncontradicted 
evidence of members of the association that one cent was the smallest possible margin upon 
which they could continue to offer their services to wheat growers convinced the Court that 
this restraint was in the public interest. It is worth noting because it is one of the few 
cases where acquittals have been secured. Beyond that, it involves so many peculiar facts 
as not to be very helpful. 


= (4910) 200. Uy 400. 

*° See, for example, Dominion Supply Co. v. T. L. Robertson Co., (1917) 39 O. L. R. 495 
at p. 510. Rew v. Canadian Import Co. (1934) 61 C. C. C. 115 at p. 149-50. Rex v. Alexander, 
(1932) 2 D. L. R. 109 at p. 123 

$0-(1912) 12 Dede, RB. 734. 


3! Rew v. Gage, (1907) 13 GC. C. C. 415, 428. 
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The T. L. Robertson Co. was a member of the Canadian Wire Products Association 
which consisted of fifteen Canadian producers. It is not said what proportion of the total 
production they represented but that seems indicated by the fact that they assigned to 
themselves various percentages of the Canadian business and pooled the excess sales of any 
unit. They fixed prices at which wholesalers were to sell to the retail trade but there is no 
evidence in the case to show that they fixed the retailers selling-price. A wholesaler who 
broke prices was refused delivery of the remainder of a supply he had contracted to pur- 
chase on the ground that he had broken the terms of the contract setting his resale price. 
He sued for damages for non-delivery. He failed because the contract was made in pursuit 
of a criminal purpose32 The association had violated s, 498 ss. (6b) and (d). They 
“prevented competition in the trade of an entire product.” 

By 19238, the Canadian Wholesale Grocers Association had revised their previous policy. 
They were attempting to restrict wholesale trade to members and membership diepended 
on (1) the consent of the executive committee member doing business in his vicinity and 
(2) approval of the executive committee as a whole. The association refused to deal with 
manufacturers who sold direct to retailers and they had agreements with various manu- 
facturers to restrict sales to themselves and to fix prices in advance of those which had 
formerly prevailed. The Attorney-General of Ontario sought a declaration of illegality of 
these agreements and an injunction against further activities of the association33 All four 
judges held that even if there was a criminal conspiracy, the Attorney-General would not be 
entitled to the relief sought. Three of them refused to give an opinion on the criminality 
of the agreements. Hodgins, J. A. gave an opinion that the effect of s. 498, ss (b) was that 


“A combination does injure and restrain trade if it coerces a manufacturer by 
requiring him to refrain from trading with one class of dealers if he would preserve his 
trade with those in another and self-constituted class and if it prevents a jobber from 
trading in a commodity the sale of which to him is refused.”34 


This case is most unsatisfactory because it is not a binding authority for anything 
relevant to the present discussion. But the dictum quoted above is the sort of thing on which 
a judge might seize to bolster up an extension of the scope of the criminal law. The last 
limb of the proposition goes further than any other statement in the cases. 

In Rez v. Singer,> the facts showed three associations, a master plumbers’ association, 
a supply house association and the Amalgamated Builders Council, composed of the master 
plumbers and registered as a trade union in an attempt to secure the immunities granted 
to such bodies. These associations were interlocked through the appointment of a common 
commissioner who had very wide powers of co-ordinating their activities in the pursuit 
of common objects. The activities of the Windsor local of the A. B. C. were the only 
details related in the judgment as to the actual operations of the associations. The court 
accepted the evidence as showing that they proposed to establish common prices for 
plumbers’ supplies and to restrict supply to members of the A. B. C, The actual refusal 
of supplies to independent plumbers showed that the supply houses had agreed, tacitly, at 
any rate, to restrict supply. No evidence was given as to whether membership was limited 
in an arbitrary way. The court found that the scheme, as a whole, infringed s. 498, ss. (a), 
(b) and (d), as well as s. 2, ss. 1 (c) (i) (iii) (iv) and (v) of the Combines Investigation 
Act. No specific statement was made by the court as to the proportion of the industry 
controlled by the associations but the judge did say the agreements were calculated to 
“create or control a monopoly of the sale” of plumbing supplies. 

In Stinson-Reeb Co. v. The King,?6 a plasterers’ association was comprised of six dealers 
in builders’ supplies in Montreal and all the manufacturers whose plants were competitively 
within reach of the Montreal market. The two groups agreed to deal only with one another. 
There were independent Canadian producers but they could not compete because freight 
rates on small shipments were too high and cost of storage of large ean too eon 
One independent dealer brought in plaster to sell at lower prices. Le samishac: forced a 
out of business in a price war. There could be no question that competition was can erp 
destroyed in Montreal and the members of the association were convicted under s. : 
ss. (a), (b) and (d). 


1 er 165. 
2 Mos SS lso Peloquin v. Latraverse, (1919) 33 ee C. C. 
33 sieve ape of Outarts vy. Canadian Wholesale Grocers Association, (1923) 53 
Ory Re G27; 
34 Toc. cit., p. 649. 
35 (1931) O. R. 202. 
36 (1929) 3 D. L. R. 331. 
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Members of the Electrical Estimators Association in Toronto were indicted for offences 
against s. 498, ss. (c) and (d) and s. 2, ss. 1, (c) (iv) (v) of the Combines Investigation Act. 
The main purpose and activity of the association was to average tenders on large electrical 
contracting jobs. The association consisted of some seventeen members. While it comprised 
only a small portion of the total number of firms in this trade in the city of Toronto, it 
included the larger firms and they had little competition from the smaller firms on the 
larger contracts. In their own defence, they offered evidence to show that they had not 
enhanced prices unreasonably; that even after the average tender was accepted, the job 
sometimes yielded a loss or, at least, no profit. But the evidence of the Crown showed 
many cases which indicated that high percentages had been added to prime costs. 

The defendants were convicted on all counts.37 It made no difference to charges under 
s. 498, ss. (d), for example, that prices were not enhanced. The system adopted by the 
defendants was not to be judged “by its accidents but by its tendency.” The tendency 
was to prevent or lessen competition which is a condition of all social and economic advance. 
Any serious limitation of competition is “undue” in the public interest. It was no answer 
to this to show that the motive was a tender at a fair price. 

The judgment of Raney, J. in this case is the only one in the whole group of cases, 
except for the Supreme Court judgments in Weidman v. Shragge, which deals in an interest- 
ing way with the economic arguments. He comes very close to suggesting that open com- 
petition is always beneficial to the public, from which it might seem to follow that any 
combination to limit it would be contrary to the law. But none of the cases will fit that 
simple pattern. They all concede that some limitation is permissible before undue lessening 
is reached. 

In Rex v. Canadian Import Co.,38 the courts had to consider the complicated trans- 
actions of the importers of British coal. From these emerged a number of agreements 
the validity of which were considered. (1) The so-called basic agreements between British 
Coal Corporation, Canadian Import Co., and the Weaver Coal Co., to exclude Russian 
coal and to fix the common price at which British Coal Corporation would supply Weaver 
Co. and Canadian Import Co., (2) the agreements to get control of the independent 
Welsh and German supplies at their source, (3) the agreement to divert British coke out 
of the channels of competition. The trial judge held that the basic agreements fixing 
the common price to the Weaver and Import companies and excluding Russian coal were 
not, in their main clauses, contrary to law. He held that it was in ,the public interest 
to establish a steady market for British coal in Canada in order to break our dependence 
upon American anthracite and that could not be done unless the principal importers 
got together. He further found it to be in the public interest to exclude the Russian 
coal. However, he held that the subsidiary clauses of the basic agreement: by which the 
Weaver and Import companies agreed to fix wholesale and retail prices were an “undue 
restraint of trade”. Perhaps these clauses would not have been objectionable if taken 
alone. But when linked up with the facts that importers of European coal did not fix 
their price until after the American prices had been announced and that all the big importers 
of European coal participated in fixing the price, they are shown to be “a step along the 
road in a conspiracy.” “Even if the monopoly did not exist on all kinds of coal it 
applied to such a large percentage that the law provides a remedy.’39 The structure of 
prices created by these subsidiary agreements served to keep other importers in line 
and thereby create a virtual monopoly. So the agreements of 1930 and 1932 imposing 
sanctions on retailers were also contrary to law. The judge declared that the retailer 
must be kept free in a country where competition is regarded as a public safeguard. 

He also held the agreements on German and Welsh independent coal were infringements 
as they unduly restrained trade and also lessened competition to the detriment of the 
public. The agreement on British coke was also a violation of law for the same reasons. 
He said he was unable to say whether there had been an unreasonable enhancement of 
price and was perplexed to know how a court would determine such a question. But 
it was not necessary to make any such determination. It was enough to look at the nature 
of th agreements and see what they were designed to accomplish. 

On appeal, the conviction under s. 498, ss. (a) and (d) of the Criminal Code and 
s. 2, ss. 1 (c) (v) of the Combines Investigation Act was upheld.40 The court was unable 
to follow the reasoning of the trial judge on the legality of the main clauses of the 
basic agreements. They could not see why it could be at once necessary to the establish- 


37 Rex. v. Alexander, (1932) 2 D. L. R. 109. 
eo (1834) 61 0) C. Co 114. 
89 Loc. cit., p. 162 


40 (1934) 62 C. C. C. 349. 
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ment of effective competition with American coal that Welsh should be introduced and 
Russian excluded. They said further that the basic agreements were clearly aimed at 
an undue lessening of competition because they eliminated competition between the 
two largest importers.41 

It is from the decisions summarized above that one must try to extract forecasts 
as to how judicial interpretation of the Code and the Combines Investigation Act will go 
in the future. The remaining cases either do not set forth the facts or are decided upon 
some legal principle extraneous to the subject under discussion, Nor are the cases 
discussed particularly helpful. In all those where convictions resulted, the agreements 
tended to a substantial destruction of competition and not merely to its lessening. Two 
cases of acquittal are peculiar. Rex v. Gage, turns on the unique character of the grain 
trade and the mass of evidence to show that one cent per bushel was the minimum on 
which a public service could be rendered. Rez v. Beckett seems to turn on the fact that 
the Wholesale Grocers Association was not attempting to monopolize the trade for its 
members alone. No later case has discussed this proposition and it is very doubtful 
if it can be upheld since Weidman v. Shragge settled the scope of the word “unduly”. 
There are no cases to mark a fixed point where a mere limiting of competition becomes 
undue. 

Beyond the fairly obvious proposition that agreements aimed at or tending to the 
destruction of competition are infringements of the Criminal Code and of the Combines 
Investigation Act, it is impossible to speak with assurance. It seems probable, but no 
more than probable, that an agreement to limit supply and regulate price, made between 
two or more persons who dominate the trade in a particular product through their control 
of the greater portion of the available supply, will be held to be an offence. The decision 
in Rex v. Canadian Import Co., can be read as so deciding. But it is important to 
remember that it takes a course of decision rather than a single decision to settle the 
law. And furthermore, the judges in this case were not prepared to rely entirely on the 
agreement between British Coal Corporation, Canadian Import Co. and the Weaver Co. 
They linked it with the fact that substantially all the importers of European coal collaborated 
in fixing prices and with the peculiar circumstance that their prices were not fixed until 
after the prices of American anthracite for the coming year had been announced. So the 
case does no more than make the proposition stated above barely probable. 

There is no Canadian decision on the position of a single person or corporation which 
has a dominant position in a trade because of the share of the available supply which it 
controls. The only judicial observations which bear upon it at all are to be found in 
Rex v. Canadian Import Co. In that case, the trial judge recognized that the power to 
establish a structure of prices which keeps others in line is.a power to create a virtual 
monopoly.42 On appeal, counsel argued that the basic agreement between British Coal 
Corporation, Canadian Import Co. and the Weaver Coal Co. was nothing more than the 
record of a determination by the British Coal Corporation which controlled fifty per cent 
of the British supply, that its goods should be handled only by the Import Co. and the 
Weaver Co. on terms fixed solely by itself. The comment of St. Germain, J., acquiesced 
in by the other judges, was as follows: “I do not believe that the lessening if not the 
elimination, of competition can be justified on the ground that this was effected by reason 
of the possession of superior strength.”43 It is impossible to say whether this statement 
will be developed into another qualification of the broad doctrine, so firmly rooted in the 
common law, that a person—or corporation—is entitled to dispose of his own property 
on such terms as he sees fit. Thus far it has not but there is nothing in the language 
of the Criminal Code or the Combines Investigation Act to prevent it. 


i raV rincl j is rhat perplexing. 
St. Germain. J. who gave the principal judgment is somew 
At Fe Bee Tet neck Ee oF says that he goes further than the trial judge and finds the main 


clauses of these basic agreements contrary to the public interest. But at pp. 363, 365 he 


qualifies by saying that the main clauses, read in relation to what the trial judge called the 


subsidiary clauses, show combination and conspiracy. But if that is all he means, he hasn’t 
really said any more than the trial judge. 

42 (1934) 61 C. CL eer. 102; 

43 (1934) 62 C. C. C. at p. 381. 
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APPENDIX II 


Sratistics oF ToBACCO PRODUCTION IN CANADA 


TABLE XI.—TOBACCO PRODUCTION IN CANADA, 1925-1937 * 


Flue-Cured Burley Dark Air and Fire-Cured 

Year Area Production Area Production Area Production 
in in thousands in in thousands in in thousands 

Acres of pounds Acres of pounds Acres of pounds 
[ODN 2 ee ng ese os look 6, 268 7,340 9, 432 3,458 4,798 
1096) 5.) GSR ee ne eine ea 6, 429 5,413 125217 11,077 4,847 4,656 
L007: aid, GRR Cee ek aaa 7,570 6, 248 20,710 22,581 5, 750 7,008 
TOO ae lL. od ccteaeg sitet at 10, 905 8,726 15, 981 17,387 5, 641 6, 642 
IO Oe Oey, oneness 15,085 9, 054 8,845 7,958 4,120 4,194 
HONS GTR ni ey a sak ae A cape 17,379 12,451 12,665 13, 300 2,700 2,768 
LOSE ake; Sadie he oR Ce 27,595 24, 600 18,800 19, 000 950 960 
O30 sty lore ae Pa: oe: 28, 219 27,941 15,899 16, 701 1,500 1,500 
POS Sr oP ty ae cro Lae ear ee pee 30, 548 Dabs 8, 758 9,651 1,502 1,944 
12: er RRR AY 24,731 22,103 Garor 7,970 1,300 1,590 
1B as Aa Atri AR ers hy rte er 30, 922 35,199 $225 10, 549 2,300 2,760 
WO3658. eS hic poet eee 35,879 24,565 7,996 9, 762 2,465 2,700 
1ORT Taek ected ae ats. 49, 900 54, 000 6, 142 7,000 2,000 2,000 

Cigar Leaf Large Pipe Small Pipe 

Year Area Production Area Production Area Production 
in in thousands in in thousands in in thousands 

Acres of pounds Acres of pounds Acres of pounds 
O22 ie se eh eee 4,792 4,552 3,101 Set 1,480 814 
LODO Se ee © <r ee ae 4,923 4,726 3, 160 3,018 e25 949 
I LAGS Le Set aA ee el ae Ng 5,786 4,900 Aw 2,496 ih ee 636 
19280 A de ee eed ea 5, 935 5,198 3, 268 2,810 1,218 609 
1 DLE Geka SRM re nen oa © 5, 004 5, 004 2,900 2,610 1,400 770 
TOS oy Ase 5 ee eee 5, 200 5,430 2,030 2,030 1, 220 671 
POS. SAE Akers. SNe cee eee eae 4,500 4,100 1,800 1,700 1,030 540 
HOBO erie cin eh Ok Ea Eee 4,450 4,139 2,520 2,961 1500 853 
1088) to Aiea the ane ae 3,950 4,029 Pees 1,854 415 Ds 
LOBA Ts a texs cds Pela = cae we 2,950 2,310 3,420 3,800 1,805 960 
OS 1a ea sone PACS wn Dea aextie s ! AS Me oe! 3, 443 1, 963 2,022 708 500 
1986 2 ee Ve oa 4,800 4,824 35 ZPD, 8, 923 605 310 
ROS it eek.: Bidar. See 4,827 5, 850 1,396 1,710 860 545 


_. * Source of data: Dominion Bureau of Statistics, Monthly Bulletin of Agricultural Statistics (Ottawa: 
King’s Printer). 
; Estimated by the Tobacco Division, Experimental Farms. 
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TABLE XII.—TOTAL LEAF PRODUCTION IN CANADA, 1925-1937* 


Area Production 
Year in in thousands 
Acres of pounds 

or Ripe Fg Poel DEL) AN bees RET. ND SATE eet SAM a G., 24: B05 29, 266 
PS Vite Grtrnh nuit. tan tretile.ails: shiek ua: bel es 33, 356 28, 824 
EOD gee ooo secre nts ersen nn cerapynee et ben arean MIN 44, 028 43/917 
Cre ee Aer Ae IN, Gre PF Gee Seka in bacts EP eeeh ies tLe ae 43, 138 41,976 
SECM Serre GN 85g NRA TES aCe IM OF Ne CUMS ode Sa Ainete« 36, 310 29,786 
Serateeee tere Beet ory, ht OE Lee OB A as ot tap ar ina alan dplpal 41,304 36, 717 
FL en rai ahs Suire Obed wach a cP ake 2 pee satay ae. ok 55, 060 51,300 
Le na eee MT? AR RE RE pe ial a Nall e ge ceara, apabunictobelct etl wrap ege ene 54. 138 54,093 
Pe raney eres sete Seem ELE i fF CME Mod AE ENE Dee FOP alld a i Pk dita, amy ES 46,898 44,904 
ROSreee eam RN EY Tema UI) Bok es . AREA Aee 5 BSE a eee hats SY opcode ce al Phat is ty Spee 40, 963 38, 734 
errr COT Ra eeu din Rds See Sie, Xa GUN Ee ie each ee Ba asa 46, 870 54,473 
fees EEE OE es fe, hn yd dic lowe Ais. sick Meae Fen ASI ee Ce rer 54, 965 46, 084 
RCE 6 a olin Paki PRG aya ge ha ri ake RN UN Nice Pere eo aa aca ek a 65, 360 Vlas 


* Source of data: Dominion Bureau of Statistics, Monthly Bulletin of Agricultural Statistics (Ottawa: 
King’s Printer). 
+ Estimated by the Tobacco Division, Dominion Experimental Farms. 


TABLE XIII.—ACREAGE, PRODUCTION AND VALUE OF CANADIAN TOBACCO, BY 
PROVINCES, 1934—1936* 


eatin [neni nis 


Area Total Average Total 

Planted | Production | Farm Price Value 
Province Year 2S SS 

Thousands Cents Thousands 
Acres of per of 
pounds pound dollars 
Na ee eek ae ee Be Beata 

OLSON Mi RS Ea a a I et 1934 Selig 7,070 11-8 832 
1935 5,425 5,965 10-8 641 
1936 8,678 9,111 9-3 845 
MEANS oy oe Mace ok es oe Bae oe 1934 32,329 31, 400 20-2 6, 338 
ak tt 1935 41,428 > 48, 492 20-9 10,117 
1936 46, 162 36, 883 D392, 8, 549 
iti 1 PLA ert hecighe oe oie ant ee cenit 1934 459 264 23-6 62 
British Columbia fee Ht Hs oe 7 
1936 125 90 29-4 27 
er, Pree: Br) eare parr ee he Cee Als 3) Pt aes 1934 40, 963 38, 734 18-7 12281 
aaa ee 1935 46, 870 54,473 19-8 10, 763 
1936 54,965 46, 084 20-4 9, 420 


* Dominion Bureau of Statistics, Monthly Bulletin of Agricultural Statistics, July, 1937 (Ottawa: King’s 
Printer, 1937), p. 216. 
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BIBLIOGRAPHY _ 


The amount of official material—outside of law reports—on the subject of resale price 
maintenance, appears to be limited in both the United Kingdom and Canada. In the 
United Kingdom, two government inquiries resulted in reports dealing in part or in whole 
with the subject, while in Canada, most of the material is related to certain cases arising 
out of the Combines Act. The amount of non-official material is not extensive in either 
country, and is particularly scarce in Canada. 

In the United States, there is a wealth of published material owing to the activity of 
the Federal Trade Commission, and the Congressional public hearings held on the many 
bills introduced into Congress in connection with resale price maintenance and _ allied 
subjects. In addition there is a great body of data which arose out of the experience with 
the National Recovery Administration. Some of this, scattered in published sources, arose 
out of the codes. etc. It is also a fair assumption that a considerable amount of data on 
the topic is in memoranda and papers, probably now buried in files. 

The Federal Trade Commission has made public two reports of investigations of the 
topic, which are exceedingly important; in addition, it has through its studies—regional 
and otherwise—on chain stores, etc. thrown a great deal of incidental light on the practice 
through general studies in the merchandising field. In addition, a body of material has 
been developed through the public hearings held on the various bills introduced into 
congress to deal with trade practices. The United States official material is particularly 
valuable because it includes not only competent studies in the subject but also because it 
gives the attitudes of the different merchandising groups toward resale price maintenance. 
In addition, there has been a great deal of discussion by trade groups, and trade papers 
so that there is plenty of information available. Also the problem appears to have been 
given considerable study by economists. For these reasons, United States material must 
be carefully studied in any serious consideration of resale price maintenance. 

The bibliography attached here is fairly extensive, and represents the material covered 
in preparing this survey; it is not a complete iist of all the articles written on the subject 
in all publications for such a list would be exceedingly long. The citations are given in 
full so that any reader may see the general sources of material and also examine any source 
which attracts his interest. . 
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1. Copy Memorandum dated 6th November, 1934, by Mr. Lane, Secretary, I. T. Co. 

re “Marketing Canadian Flue-Cured Tobacco”. 
2. Copy proposed Agreement dated 15th June, 1934, between “Manufacturers”, “Growers” 
and “Packers” re ‘‘Flue-Cured Tobacco”. 
Note: This proposed Agreement never actually in effect. 

3. Copy of “The Natural Products Marketing Act, 1934” with copy of “The Natural 
Products Marketing Act Amendment Act, 1935”. 

4. Copy of “The Canada Gazette’ dated 26th October, 1934, setting forth scheme 
formulated under the “Natural Products Marketing Act” to Regulate the Marketing 
of Flue-Cured Tobacco produced in Ontario. 

. Copy of “The Canada Gazette” dated 15th August, 1935, setting forth: Amendments 
to the scheme approved by Order in Council dated 26th October, 1934, to Regulate 
the Marketing of Flue-Cured Tobacco. 


OL 


Folder No. 2 
Containing: 

1. Copy of letter dated 28th November, 1934, from T. G. Major, Tobacco Marketing 
Specialist, of the Tobacco Division of the Department of Agriculture, Ottawa, to 
Mr. C. H. Sclater, Tuckett Tobacco Co., Ltd., suggesting organization of an association 
amongst the “Burley” Growers in Ontario. 

2. Copy of “The Canada Gazette” dated 3rd September, 1935, setting forth the scheme 
formulated under the Natural Products Marketing Act, 1934, to Regulate the 
Marketing of Burley Tobacco produced in Ontario, 


. Folder No. 3 
Containing: 

1. Copy of Letters Patent dated 8th July, 1936, issued by the Province of Ontario to 
the “Flue-Cured Tobacco Marketing Association of Ontario”. 

2. Copy of the By-Laws of the “Flue-Cured Tobacco Marketing Association of Ontario”, 
dated 29th July, 1936, which Association replaced the scheme approved by Order- 
in-Council published in “The Canada Gazette” dated 26th October, 1934, to Regulate 
the Marketing of Flue-Cured Tobacco produced in Ontario. 

3. Copy of the “Regulations” of the “Flue-Cured Tobacco Marketing Association of 
Ontario”, adopted in accordance with the By-Laws of the Association. 


Folder No. 4 
Containing: 

1. Copy of Letters Patent dated 8th September, 1936, issued by the Province of Ontario 
to the “Burley Tobacco Marketing Association of Ontario”. 

2. Copy. of the By-Laws of the “Burley Tobacco Marketing Association of Ontario”, 
dated 21st September, 1936, which Association replaced the scheme. approved by 
Order-in-Council published in “The Canada Gazette” dated 3rd September, 1935, to 
Regulate the Marketing of Burley Tobacco produced in Ontario. | 

8. Copy of the “Regulations” of the “Burley Tobacco Marketing Association of Ontario”, 
adopted in accordance with the By-Laws of the Association, 


7, Folder No. 5 
Containing: 

1. Copy of Minutes of Conference of Ontario Local Marketing Boards which took place 
on 9th September, 1936, re Dominion and Provincial Legislation in connection 
with Marketing Boards. 

2. Copy of Minutes of Conference of Ontario Local Marketing Boards which took place 
on 23rd November, 1936, re above. 
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Folder No. 6 
Containing: 


1. Memorandum dated 15th Ma ini i 
y, 1936, outlining services, benefit 
employees of Imperial Tob r Sdal Cone ene ee 
companies. acco Co. of Canada, Ltd., and subsidiary and associated 
. Book copy of Rules of Pension Fund amended 
: F to 27th 
Specimen pamphlet setting forth details of Group ie ad pecs 
‘ pened of Finance & Audit Committee Minute No. 5 of 4th March, 1935 i 
x orth ee rd to ieee vacations. ‘ ities 
. Copy of Notice regarding holidays with pay f g ners a: i 
Bae Committee Minutes of 29th ae 1937. EO Cane. NRG Sete 
. Copy of form of letter addressed to employees receiving b fits i 
ee ees Wa ay ; : ‘iving bene under Hypothetical 
a of st Aa ia abe of letter as set forth in Supplemental Agreement dated 
. Copy of schedule of allowances for continuous disability extending 
as adopted at Operating Committee Meetings held Weare 13th Weaie peas 
November 12th, 1931, and including amendment to paragraph 5 as set forth i 
Finance & Audit Committee Minute No. 4 of 4th May, 1937, va 
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Folder No. 7? 
Containing: 
Copies of the following newspaper articles and addresses by WN i i 
a ae Ae uece avis of Canada, Limited:— i) Le eh aia 
. Article which appeared in The Gazette, Montreal, 3rd Janu 1! m 
Caption fie sis ay OM ited whole Tobacco Tee ie gate te 
. Address to e shareholders of the Company at annual i i 
“tuesday, 26th cis eae. 19) ual meeting held in Montreal on 
. Article which appeared in The Gazette, Montreal, 3rd January, 1936 
caption “Tobacco Industry Developments were epochal in past ss cheese 
. Article which appeared in The Financial Times, Montreal, February 28th, 1936, under 
the caption “Ontario Tobacco Growers netted record for crop.” , 
. Article which appeared in The Financial Post, Toronto, February 29th, 1936, under 
pie paption ao Problems Industry’s also”. ; ; 
. Printed copy address to the shareholders of the Company at annual eti i 
Are ate: on Tuesday, 24th March, 1936. Bathe Megan na oe 
. Article which appeared in The Gazette, Montreal, 2nd January, 1937, and The Glob 
& Mail, Toronto, 5th January, 1937, under the caption “Industry faces ae 
society at large”. 
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Folder No. 8 
Containing: 
1. Specimen form of “Jobbers’ Selling Arrangement’’, i.e, agreement between the indi- 
vidual jobber and his association. 
2. Copy of Rules and Regulations approved by National Meeting of Jobbers’ Associa: 
tions, held in Montreal, September 14th to 18th, 1936. 


Folder No. 9 

Containing: 

1. Copy memorandum dated 18th September, 1936, setting forth policy of I. T. Sales Co., 
Ltd., of price maintenance and orderly merchandising of cigarettes, tobacco, snuff, 
cigars, little cigars and cigarette papers. 

2. Copy memorandum dated 8th November, 1935, in regard to premium card schemes, 
donations, trading boards, packing articles other than tobacco in tobacco packages 
and tins, and classification of accounts. 

Summary of Policy of Manufacturers dated 18th September, 1936. 

Specimen forms “A”, “B”, “C”—all form no. R2-635. 

Copies of two letters dated 9th May, 1936, to our wholesale customers. 

Copy letter dated 30th July, 1935, addressed to Mr. F. A. McGregor, Registrar, Com- 
bines Investigation Act, Dept. of Labour, Ottawa, written by Mr. Earle Spafford, 
Vice-President of the Imperial Tobacco Co. of Canada, Ltd., outlining our objections 
to a method of distribution contrary to our sales policy. 

7. Copy brief (undated) on the evils of price cutting as outlined by the sales department 

to the executive officers of the Imperial Tobacco Co. of Canada, Ltd. 

8. Copy chart dated 8th December, 1934, showing amount of increased business necessary 

to justify price cutting. 

9. Copy memorandum (undated) by Mr. J. M. O’Brien, Sales Manager, Imperial Tobacco 

Co. of Canada, Ltd., covering price maintenance. 

10. Memos. dated 13th May, 1937, showing percentage of profit on Imperial Tobacco 

Company’s products to wholesale and retail trade and showing prices to consumer. 
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Folder No. 10 
Containing: 
Extracts from U.S.A. Journals— 
1. Editorial from “The 'Tobacco Leaf” issue of 19th December, 1936. 

29. Article in “The Tobacco Leaf” issue of 2nd January, 1937, entitled “Chicago Market 
firm during holiday buying rush: Prices held and quality sold well.” 

2. Article in “United States Tobacco Journal” issue of 9th January, 1937, entitled “Price 
legislation urged by new head of I.R.T.A. at dinner.” 

4. Excerpt from address delivered by Grover C. Whalen at the Retail Tobacco Dealers’ 
Association luncheon, 12th June, 1936, and published in “The Tobacco Leaf” issue 
of 20th June, 1936. 

5. Article written by Wm. A. Hollingsworth, President, Retail Tobacco Dealers of America, 
Inc., published in “The Tobacco Leaf” issue of 26th December, 1936. 

6. Article written by Mr. Gray Miller, President, Imperial Tobacco Co. of Canada, Ltd., 
in the Commercial and Financial Review published by the Montreal Gazette, 2nd 
January, 1937. 

7. Excerpt from article published in “United States Tobacco Journal’ issue of 5th 
December, 1936, entitled ‘Loss Leader curb urged at Grocers’ gathering in New 
York? 

8. Article published in “The Tobacco Leaf” issue of 12th December, 1936, entitled 
“Judges to the Rescue.” 

9. Editorial published in “The Tobacco Leaf” issue of 7th November, 1936, entitled “One 
way to maintain prices.” . 

10. Excerpts from article published in “The Tobacco Leaf” issue of 16th May, 1936, 
entitled “Naticnal Salesmen’s Board in three-day convention pledges aid to Trade 
Improvement Plan.” 

11. Article published in “The Tobacco Leaf” issue of 16th May, 1936, entitled “Retail 
group seeks to end price slashes.” 

12. Editorial published in “The Tobacco Leaf” issue of 15th February, 1936, under the 
caption “Senator Robinson’s Bill.” 


Folder No. 11 
Containing: 
Questions by Mr. Factor of the Royal Commission on Price Spreads and answers by Mr. 
aie Spafford, Vice-President, Imperial Tobacco Company of Canada, Limited, 26th 
April, 1934. 


Folder No. 12 
Containing: 
1. Tobacco Trade Association Agreement as in effect United Kingdom of Great Britain, 
Northern Ireland and Isle of Man, between Manufacturers, Wholesalers and Retailers. 
2. Report of Committee appointed by the Lord Chancellor and the President of the 
Board of Trade to consider certain trade practices. Dated 1931. 


é Folder No. 138 
Containing: 
eta Sp ke Company Brief submitted to the Price Spreads Committee, Ottawa, in 
April, . 


ao. Folder No. 14 
Containing: 
Copy of letter, dated 15th May, 1935, from the President of the Imperial Tobacco Company 
to the Minister of Trade and Commerce, Ottawa, being in the nature of a commentary 
on the Report of the Royal Commission on Price Spreads. 


aS Folder No. 15 
Containing: 

Copy of Plan for the regulation of the Tobacco Trade, which contemplated the formation 
of the Tobacco ‘Trade Association of Canada, to be composed of manufacturers, whole- 
salers and retailers engaged in tobacco business in the Dominion of Canada exclusive 
of Northwest Territories. 
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